WEDNESDAY, AUGUST 3, 2022
CITY OF COLLEGE PARK
WORKSESSION AND REGULAR MEETING AGENDA
7:30 P.M.
Hybrid Meeting
In Person: 2 Floor Council Chambers, City Hall, 7401 Baltimore Avenue
Or Via Zoom: Link to join Webinar https://zoom.us/j/92398574069
nd

COLLEGE PARK MISSION
We provide excellent services, transparent and inclusive governance, and advocate for our
residents to enhance the quality of life for our diverse community.

1. MEDITATION
2. PLEDGE OF ALLEGIANCE: Led by Councilmember Kabir
3. ROLL CALL
4. ANNOUNCEMENTS/COMMENTS - MAYOR, COUNCIL, STUDENT LIAISON
5. CITY MANAGER’S REPORT
6. ACKNOWLEDGMENTS
7. PROCLAMATIONS AND AWARDS:
8. AMENDMENTS TO AND APPROVAL OF THE AGENDA
9. PUBLIC COMMENT ON CONSENT AGENDA AND NON-AGENDA ITEMS - Speakers are
asked to provide their name and address for the record, and are given three minutes to address the Council.

10. PRESENTATIONS
a. Quarterly Financial Presentation – Gary Fields, Director of Finance

11. PUBLIC HEARING
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12. CONSENT AGENDA - Note: Consent Agenda items are routine items of business that are collectively
presented for approval through a single motion. A Councilmember may request that an item be pulled from the
Consent Agenda and placed under Action Items for separate discussion and action.
Motion By:
22-G-110
Award of contract for purchase of a new Petersen TL-2
To:
grapple truck to be funded from the Vehicle Replacement
Second:
CIP – Robert Marsili, Director of Public Works
Aye:
Nay:
Other

22-G-111

Approval to extend the Redistricting Commission Report
delivery date from September 13, 2022 to September 27,
2022

22-G-112

Approval of a contract with Hagerty Consulting Inc. in the
amount of $36,103.00 for assistance with the administration
of the Coronavirus Local Fiscal Recovery Fund (CLFRF)
received under the American Rescue Plan Act (ARPA) and for
other services - Suellen Ferguson, City Attorney

22-G-113

Approval of Minutes of July 5, 2022 Worksession and July
19, 2022 Regular Meeting

13. ACTION ITEMS
22-G-114

Letter to Prince George’s County Board of Elections
regarding the serious staffing issues and failure to open
Ritchie Coliseum on time on Primary Election day

Motion By:
To:
Second:
Aye:
Nay:
Other

22-G-115

Approve the City joining as a signatory on an amicus brief in
the case of 303 Creative LLC, et al. v. Aubrey Elenis, et al.,
Case No. 21-476 (10th Cir.) to oppose an exception to
Colorado’s Anti-Discrimination Act

Motion By:
To:
Second:
Aye:
Nay:
Other

14. DISCUSSION ITEMS
Follow-up discussion on a City Youth Advisory Committee

15.
16.
17.
18.

Kiaisha Barber,
Director of Youth,
Family and Senior
Services

REQUEST FOR/STATUS OF FUTURE AGENDA ITEMS
GENERAL COMMENTS FROM THE AUDIENCE
MAYOR AND COUNCIL COMMENTS
CITY MANAGERS COMMENTS
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19. ADJOURN

➢ This agenda is subject to change. For the most current information, please contact the City Clerk at 240487-3501.

➢ Public Comment is taken during Regular Business meetings on the second and fourth Tuesdays of the
month in one of the following ways. All speakers are requested to complete a card with their name and
address for the record.
o To comment about a topic not on the meeting agenda: Speakers are given three minutes to
address the Council during “Public Comment on Non-Agenda Items” at the beginning of each
Regular Meeting.
o

To comment on an agenda item during a Regular Business meeting: When an agenda item
comes up for consideration by the Council, the Mayor will invite public comment prior to
Council deliberation. Speakers are given three minutes to address the Council on that agenda
item.

➢ You may park for free in the Downtown Parking Garage located at 7306 Yale Avenue to attend this
meeting.

➢ In accordance with the Americans with Disabilities Act, if you need special assistance, please contact the
City Clerk’s Office at 240-487-3501 and describe the assistance that is necessary.
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PRESENTATIONS
Quarterly Financial
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22-G-110
Award of contract
for purchase of a
new Petersen TL-2
grapple truck
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CITY OF COLLEGE PARK, MARYLAND
REGULAR COUNCIL MEETING AGENDA ITEM
AGENDA ITEM NUMBER: 22-G-110
Prepared By: Robert L. Marsili, Jr.
Public Works Director

Meeting Date: 08/03/22

Presented By: Robert L. Marsili, Jr.
Public Works Director

Consent Agenda: Yes

Originating Department:

Department of Public Works

Action Requested:

Award of contract for the purchase of one (1) Peterson Grappler Dump Body
Truck.

Strategic Plan Goal:

Objective 1: Innovate and improve City services to enhance quality, value, and
accessibility for all our residents.

Background/Justification:
Purchase of new piece of equipment for operations at the Department of Public Works:
The Department of Public Works is requesting approval to purchase a new grappler vehicle with a dump
body that will enhance the department’s ability to load and pickup large tree debris quickly and efficiently
along with the ability to assist staff with bulk trash pick-up and removal, pick-up piles of sticks, branches,
limbs, and leaves and unload quickly. This vehicle will save staff time and enhance our efficiency to
emergency response. DPW currently has a separate smaller outdated grappler attachment on truck #347
2005 International Roll Off truck that is difficult for staff to operate and is at the end of its useful life.
During the recent storm damage, this same Peterson Grappler truck, which the City of Laurel currently owns,
was loaned to College Park and was found to be much more efficient, safer, and more versatile in picking up
large tree debris which will save valuable staff time in many collections we currently perform by hand and
with our current older attachment. The City of Rockville has several of these grappler vehicles as well. This
vehicle will enhance the City of College Park’s emergency response operations and supplement our daily
operations.
The CIP Account Number #925061, Vehicle Replacement Program FY23, has identified the need and funds
to purchase new and replacement vehicles and equipment. By utilizing the Sourcewell, formerly National
Joint Powers Alliance Cooperative Purchasing Contract, (Member # 103624) for the new Grappler truck we
can take advantage of an already publicly advertised contract to purchase the piece of equipment. The
grappler can be delivered within 60-90 days.
The Vehicle Replacement Program, CIP #925061, includes funding for the purchase of this piece of
equipment.
1- 2023 International MV Chassis with Peterson Grappler boom with 18fy/24yrd dump body and 1 day
operator training = $191,812.48
The Director of Public Works requests the purchase of one (1) new grappler truck.
Fiscal Impact:
The cost to purchase one (1) New Grappler vehicle is:
(1) One 2023 International MV Chassis with Peterson Grappler Boom and training
$191,812.48
Total
$191,812.48
Funding for the purchase of the vehicle is included in the Vehicle Replacement Program in the CIP #925061
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Council Options:
#1: Award contract to Sourcewell Contract # 040621-PLL in the amount of $191,812.48 to purchase one (1)
2023 International MV with a Peterson Grappler Loader Boom with dump body.
#2: Elect not to award the contract.
Staff Recommendation:
Option #1
Recommended Motion:
I move to award a contract in the amount of $191,812.48 to Sourcewell Contract # 040621-PLL to purchase
a 2023 International MV chassis and New Peterson Grapple Boom with Dump Body. Funding is available in
the Vehicle Replacement Program in CIP #925061.
Attachments:
Price quote from Sourcewell Contract
Brochure

22-G-10

Staff Report Grappler Truck.Docx2
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Infrastructure Solutions Group
Present's a Sourcewell Proposal for a Petersen TL-3 Grapple
Truck Mounted on 2023 International Chassis

City of College Park, MD
9217 51st Ave
College Park, MD 20740
College Park Sourcewell Membership ID# 158499
Petersen Industries Sourcewell Contract #040621-PII

1
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PRODUCT DESCRIPTION
New Petersen TL-3 Lightning Loader Knuckle Boom with 18ft/24yrd body mounted on
2023 International MV chassis.

Included Equipment

O.TL3
03.11SAI
03.12 STD HT PED
Ol.llMQCA
01.24
07.10SB60
10.04 BUWL
12.36 HD
12.05 HG
12.02 TP
12.24 MTF
8.41 TB TFM
11.02 LBPIO
8.28 1824-HDX
8.36 PISWLCD
8.40 S-BD
8.47 WL-BW
10.09 LED
10.10 LED FLASH
8.77ANSI
11.02B
CHASSIS

MODEL TL3 BASE LOADER
HEAVY DUTY SWING MOTOR
STANDARD HEIGHT PEDESTAL
QUADSTICK MECH CONTROLS
GRATING HEAT SHIELD (FOR DUAL CONTROLS)
STANDARD BUCKET 60"
BOOM-UP WARNING LIGHT/AUDIBLE ALARM
HD CONTROL BOX THROTTLE ENGINE KILL & HORN
HOSE GUARDS- HEAD & VALVE BANK
TANDEM PUMP IN LIEU OF SINGLE 18 GMP
MEGATOUGH HOSE UPGRADE
TOOL BOX, TRUCK FRAME MOUNTED UNDER BODY
LOADER SINGLE COLOR PI ORANGE
MODEL HDX-1824 HARDOX BODY 1/8" SIDES, 3/16" FLOOR
PI SELF-WINDING LOAD COVERING DEVICE
STANDARD BARN DOORS FOR BODY
WIRE LOOM FOR BODY WIRING
LED TYPE BODY LIGHTS, 15 EA.
AMBER LED FLASHERS IN REAR CORNER POST
ANSI Z245 PACKAGE
BODY COLOR: BLACK
2023 International MV
Cummins B6.7 250 HP 660 LB/FT Torque
Allison 3500 RDS Automatic
33,000 GVWR
NOTE: See chassis specifications for complete details

2
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Sourcewell Contract #040621-PII Purchase Price .......... $189,312.48
Deliver & Operator Training ....................................... $2,500.00
Balance Due ............................................................ $191,812.48

* Pricing includes delivery to College Park, MD. and one day operator training.
** Estimated Delivery: 60-90 days. Chassis is at Petersen Factory awaiting build.

PROPOSAL DATE: 7/21/2022
QUOTE NUMBER: CC-2022.7.21-1

~Cuu:t:B~
Territory Manager
Infrastructure Solutions Group
8383 Old Richfood Road
Mechanicsville, Va. 23116
804-730-4040 Office
443-613-2280 Cell
Chris@WeAreiSG.com email www.infrasolutionsqrou p.com company website

UdrfT,..INll l.O;.rn,;q

Sourcewell ~
Formerly NJPA
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July 30, 2021

Presented By:
SUN STATE INTL TRKS, LLC
Michael A Couch
6020 ADAMO DRIVE
TAMPA FL 33619(813}621-1331

Prepared For:
Petersen Industries
Casey Hardee
4000 SR60W
Lake Wales, FL 33859(863)676- 1493
Reference ID: TL3 20/30 Spec

Thank you for the opportunity to provide you with the following quotation on a new International truck. I am sure the following detailed
specification will meet your operational requirements, and I look forward to serving your business needs.

~----------

390.9 ----------~

Model Profile
2(}23 MV607 SBA (MV607)
AXLE CONFIG:
MISSION:

DIMENSION:
ENGINE, DIESEL:
TRANSMISSION, AUTOMATIC:

CLUTCH:
AXLE, FRONT NON-DRIVING:
AXLE, REAR, SINGLE:
CAB:
TIRE, FRONT:
TIRE, REAR:
SUSPENSION, REAR, SINGLE:
PAINT:

4X2
Requested GVWR: 33000. Calc. GVWR: 33000. Calc. GCWR: 50000
Calc. Start I Grade Ability: 30.94% /1.66% @ 55 MPH
Calc. Geared Speed: 87.4 MPH
Wheelbase: 260.00, CA: 192.90, Axle to Frame: 91.00
{Cummins B6.7 250} EPA 2021, 250HP@ 2400 RPM, 660 lb-ft Torque@ 1600 RPM, 2600 RPM
Governed Speed, 250 Peak HP (Max}
{Allison 3500 RDS} 5th Generation Controls, Wide Ratio, 6-Speed with Double Overdrive, with
PTO Provision, Less Retarder, Includes Oil Level Sensor, with 80,000-lb GVW and GCW Max,
On/Off Highway
Omit Item (Clutch & Control)
{Meritor MFS-12-122A} 1-Beam Type, 12,000-lb Capacity
{Dana Spicer S140} Single Reduction, 21 ,000-lb Capacity, R Wheel Ends Gear Ratio: 5.57
Conventional, Day Cab
(2) 11 R22.5 Load Range G HSR2 (CONTINENTAL}, 498 rev/mile, 75 MPH, All-Position
(4) 11R22.5 Load Range G HDL2 (CONTINENTAL}, 493 rev/mile, 75 MPH, Drive
23,500-lb Capacity, Vari-Rate Springs, with 4500-lb Capacity Auxiliary Rubber Springs
Cab schematic 1OOWP
Location 1: 9219, Winter White (Std}
Chassis schematic N/A

1
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Vehicle Specifications
2023 MV607 SBA (MV607)

Code

Description

MV60700

Base Chassis, Model MV607 SBA with 260.00 Wheelbase, 192.90 CA, and 91.00
Axle to Frame.

July 30, 2021

F/RWt TotWt
(lbs)
(lbs)
5354/2774
8128

AXLE CONFIGURATION
1ANA

AXLE CONFIGURATION {Navistar} 4x2

0/0

0

Notes
: Pricing may change if axle configuration is changed.

ENGINE
12ERH

ENGINE, DIESEL {Cummins B6. 7 250} EPA 2021, 250HP @ 2400 RPM, 660 lb-ft
Torque@ 1600 RPM, 2600 RPM Governed Speed, 250 Peak HP (Max)

0/0

0

12XCS

CARB EMISSION WARR COMPLIANCE Federal, Does Not Comply with CARB
Emission Warranty

0/0

0

12WZE

CARB IDLE COMPLIANCE Federal, Does Not Comply with California Clean Air
Idle Regulations

010

0

12VHP

EMISSION, CALENDAR YEAR {Cummins 86. 7} EPA, OBD and GHG Certified for
Calendar Year 2021

0/0

0

12XCC

RADIATOR Aluminum, 2-Row, Down Flow, Front to Back System, 640 Sqln
Louvered, with 383 Sqln Charge Air Cooler, Includes In-Tank Oil Cooler

010

0

12TSY

FAN DRIVE {Borg-Warner SA85} Viscous Type, Screw On

010

0

Includes
:FAN Nylon
12VCE

AIR CLEANER Single Element, Fire Retardant Media

010

0

12703

ANTI-FREEZE Red, Extended Life Coolant; To -40 Degrees F/-40 Degrees C,
Freeze Protection

010

0

12WSY

BLOCK HEATER, ENGINE {Phillips} 120V/750W, for Cummins ISB/86.7 Engines

010

0

Includes
:BLOCK HEATER SOCKET Receptacle Type; Mounted below Drivers Door
12XAT

ENGINE CONTROL, REMOTE MOUNTED Provision for; Includes Wiring for Body
Builder Installation of PTO Controls, with Ignition Switch Control, for Cummins ISB/
86.7 and ISLIL9 Engines

010

0

12WPV

OIL PAN 15 Quart Capacity, For Cummins ISB/B6.7 Engines

0/0

0

12VXU

THROTTLE, HAND CONTROL Engine Speed Control for PTO; Electronic,
Stationary Pre-Set, Two Speed Settings; Mounted on Steering Wheel

2/0

2

12EMZ

VENDOR WARRANTY, ENGINE {Cummins} 86.7 Engine, 3-Year Unlimited Miles
Standard Warranty

010

0

13AVL

TRANSMISSION, AUTOMATIC {Allison 3500 RDS} 5th Generation Controls, Wide
Ratio, 6-Speed with Double Overdrive, with PTO Provision, Less Retarder, Includes
Oil Level Sensor, with 80,000-lb GVW and GCW Max, On/Off Highway

240/43

283

13WUC

ALLISON SPARE INPUT/OUTPUT for Rugged Duty Series (RDS) and Regional
Haul Series (RHS), General Purpose Trucks, Construction, Package Number 223

010

0

2

Proposal: 10882-01

TRANSMISSION

012

INTERNATIONAL®

Vehicle S ecific tions
2023 MV607 SBA (MV607)

July 30, 2021

F/RWt TotWt
(lbs)
(lbs)
010
0

Code

Description

13WVV

NEUTRAL AT STOP Allison Transmission Shifts to Neutral When Service Brake is
Depressed and Vehicle is at Stop; Remains in Neutral Until Service Brake is
Released

13XAL

PTO LOCATION Customer Intends to Install PTO at Left Side of Transmission

0/0

0

13WYU

SHIFT CONTROL PARAMETERS {Allison} 3000 or 4000 Series Transmissions,
Performance Programming

0/0

0

13WLP

TRANSMISSION OIL Synthetic; 29 thru 42 Pints

0/0

0

13WET

TRANSMISSION SHIFT CONTROL Column Mounted Stalk Shifter, Not for Use
with Allison 1000 & 2000 Series Transmission

1/0

CLUTCH Omit Item (Clutch & Control)

0/0

0

CLUTCH
11001

REAR AXLES, SUSPENSIONS
14AKB

AXLE, REAR, SINGLE {Dana Spicer S140} Single Reduction, 21 ,000-lb Capacity,
R Wheel Ends . Gear Ratio: 5.57

0/163

163

14VAH

SUSPENSION, REAR, SINGLE 23,500-lb Capacity, Vari-Rate Springs, with 4500lb Capacity Auxiliary Rubber Springs

0/66

66

14WMN

AXLE, REAR, LUBE {EmGard FE-75W-90} Synthetic Oil; 1 thru 29.99 Pints

0/0

0

AXLE, FRONT NON-DRIVING {Meritor MFS-12-122A} 1-Beam Type, 12,000-lb
Capacity

42/0

42

SUSPENSION, FRONT, SPRING Parabolic Taper Leaf, Shackle Type, 12,000-lb
Capacity, with Shock Absorbers

36/0

36

10/0

10

010

0

010

0

56/0

56

FRONT AXLES
2ASC

FRONT SUSPENSIONS
3ADC

Includes
: SPRING PINS Rubber Bushings, Maintenance-Free
3770

SPRINGS, FRONT AUXILIARY Rubber

CABS, COWLS, BODIES
16030

CAB Conventional, Day Cab
Includes
: CLEARANCE/MARKER LIGHTS (5) Flush Mounted

16ZBT

ACCESS, CAB Steel, Driver & Passenger Sides, Two Steps per Door, for use with
Day Cab and Extended Cab

16BAM

AIR CONDITIONER with Integral Heater and Defroster

16WBY

ARM REST, RIGHT, DRIVER SEAT

3/0

3

16VKB

CAB INTERIOR TRIM Classic, for Day Cab

0/0

0

Includes
:CONSOLE, OVERHEAD Molded Plastic with Dual Storage Pockets, Retainer
Nets and CB Radio Pocket; Located Above Driver and Passenger

3
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Code

Vehicle Specifications
2023 MV607 SBA (MV607)

July 30, 2021

F/RWt TotWt
{lbs)
{lbs)

Descri ption
: DOME LIGHT, CAB Door Activated and Push On-Off at Light Lens, Timed Theater
Dimming, Integral to Overhead Console, Center Mounted
:SUN VISOR (2) Padded Vinyl; 2 Moveable (Front-to-Side) Primary Visors, Driver
Side with Toll Ticket Strap

16XCW

CAB, INTERIOR TRIM, CLOSEOUT Under IP, Driver Side

010

0

16VLM

CAB REAR SUSPENSION Rubber Suspension, for Low Cab Height

0/0

0

16GED

GAUGE CLUSTER Base Level; English with English Electronic Speedometer

0/0

0

Includes
:GAUGE CLUSTER DISPLAY: Base Level (3" Monochromatic Display), Premium
Level (5" LCD Color Display); Odometer, Voltmeter, Diagnostic Messages, Gear
Indicator, Trip Odometer, Total Engine Hours, Trip Hours, MPG, Distance to Empty/
Refill for
: GAUGE CLUSTER Speedometer, Tachometer, Engine Coolant Temp, Fuel
Gauge, DEF Gauge, Oil Pressure Gauge, Primary and Secondary Air Pressure or
Auxiliary Air Pressure (if Air Equipped)
:WARNING SYSTEM Low Fuel, Low DEF, Low Oil Pressure, High Engine Coolant
Temp, Low Battery Voltage (Visual and Audible), Low Air Pressure, Primary and
Secondary (if Air Equipped)
16SED

GRAB HANDLE, EXTERIOR (2) Black, Aluminum, for Cab Entry Mounted Left and
Right Side at B-Pillar

4/0

4

16GHU

GRAB HANDLE, CAB INTERIOR (2) Safety Yellow

0/0

0

16XJN

INSTRUMENT PANEL Flat Panel

0/0

0

16HKT

IP CLUSTER DISPLAY On Board Diagnostics Display of Fault Codes in Gauge
Cluster

0/0

0

16SNS

MIRRORS (2) Aero Pedestal, Power Adjust, Heated, Black Heads and Arms, 6.5"
x 14" Flat Glass, Includes 6.5" x 6" Convex Mirrors, for 102" Load Width

0/0

0

0/0

0

Notes
: Mirror Dimensions are Rounded to the Nearest 0.5"
16VCC

SEAT BELT All Orange; 1 to 3

16JNT

SEAT, DRIVER {National2000} Air Suspension, High Back with Integral Headrest,
Vinyl, Isolator, 1 Chamber Lumbar, with 2 Position Front Cushion Adjust, -3 to +14
Degree Angle Back Adjust

-15/-3

-18

16SMH

SEAT, TWO-MAN PASSENGER {National} Fixed Back, Integrated Headrest in
Both Occupant Positions, Vinyl, with Under Seat Storage Compartment

49/22

71

16XCK

WINDOW, MANUAL (2) and Manual Door Locks, Left and Right Doors

0/0

0

349/740

1089

FRAMES
1CAH

FRAME RAILS Heat Treated Alloy Steel (120,000 PSI Yield); 10.375" x 3.705" x
0.438" (263.5mm x 94.1 mm x 11.1 mm); 456.0" (11582mm) Maximum OAL

1LNG

BUMPER, FRONT Contoured, Steel, Painted Gloss Black

-11/1

-10

1SAL

CROSSMEMBER, REAR, AF (1)

-4/24

20

1570

TOW HOOK, FRONT (2) Frame Mounted

8/0

8

1WEK

WHEELBASE RANGE 256" (650cm) Through and Including 311" (790cm)

416/-416

0

4
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Code

Vehicle Specifications
2023 MV607 SBA (MV607)

July 30, 2021

Descri tion

F/RWt TotWt
(lbs)
(lbs)

BRAKE SYSTEM, AIR Dual System for Straight Truck Applications

-37/-13

-50

BRAKES
4091

Includes
: BRAKE LINES Color and Size Coded Nylon
:DRAIN VALVE Twist-Type
: GAUGE, AIR PRESSURE (2) Air 1 and Air 2 Gauges; Located in Instrument
Cluster
:PARKING BRAKE CONTROL Yellow Knob, Located on Instrument Panel
: PARKING BRAKE VALVE For Truck
:QUICK RELEASE VALVE On Rear Axle for Spring Brake Release: 1 for 4x2, 2
for 6x4
:SPRING BRAKE MODULATOR VALVE R-7 for 4x2, SR-7 with relay valve for
6x4/8x6
4AZJ

AIR BRAKE ABS {Bendix AntiLock Brake System) 4-Channel (4 Sensor/4
Modulator) Full Vehicle Wheel Control System, with Automatic Traction Control

4/1

5

4XDC

BRAKES, FRONT {Meritor 15X4 Q-PLUS CAST} Air S-Cam Type, Cast Spider,
Fabricated Shoe, Double Anchor Pin, Size 15" X 4", 13,200-lb Capacity

7710

77

4EXP

BRAKE CHAMBERS, FRONT AXLE {Bendix} 20 Sqln

16/0

16

4LAG

SLACK ADJUSTERS, FRONT {Gunite} Automatic

14/0

14

4XDR

BRAKES, REAR {Meritor 16.5X7 Q-PLUS CAST} Air S-Cam Type, Cast Spider,
Fabricated Shoe, Double Anchor Pin, Size 16.5" X 7", 23,000-lb Capacity per Axle

0/195

195

4EXU

BRAKE CHAMBERS, REAR AXLE {Bendix EverSure} 30/30 Sqln Spring Brake

0/39

39

4LGG

SLACK ADJUSTERS, REAR {Gunite} Automatic

0/14

14

4SPA

AIR COMPRESSOR {Cummins} 18.7 CFM

37/1

38

4EDN

AIR DRYER {Bendix AD-9SI} with Heater, Includes Safety Valve

18/-1

17

4VLE

AIR DRYER LOCATION Mounted Inside Engine Compartment, Right Side

010

0

4VKH

AIR TANK LOCATION (2) Mounted Under Battery Box, Outside Right Rail, Under
Cab

42/9

51

4732

DRAIN VALVE {Berg} with Pull Chain, for Air Tank

010

0

25/-3

22

15/1

16

STEERING
5PSA

STEERING GEAR {Sheppard M1 00} Power

5708

STEERING COLUMN Tilting

5CAW

STEERING WHEEL 4-Spoke; 18" Dia., Black

010

0

DRIVELINE SYSTEM {Dana Spicer} SPL 100, for 4x2/6x2

010

0·

7BME

EXHAUST SYSTEM Horizontal Aftertreatment System, Frame Mounted Under
Right Rail Back of Cab, Includes Single Short Horizontal Tail Pipe

010

0

7SCP

ENGINE EXHAUST BRAKE for Cummins ISB/B6.7/ISL/L9 Engine with Variable
Vane Turbo Charger

0/0

0

DRIVELINES
6DGA

EXHAUST SYSTEMS

5
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Code

Vehicle Specifications
2023 MV607 SBA (MV607)

July 30, 2021

F/RWt TotWt
(lbs)
(lbs)

Description

ELECTRICAL SYSTEMS
8000

ELECTRICAL SYSTEM 12-Volt, Standard Equipment

010

0

Includes
: DATA LINK CONNECTOR For Vehicle Programming and Diagnostics In Cab
: HAZARD SWITCH Push On/Push Off, Located on Instrument Panel to Right of
Steering Wheel
: HEADLIGHT DIMMER SWITCH Integral with Turn Signal Lever
· PARKING LIGHT Integral with Front Turn Signal and Rear Tail Light
. STARTER SWITCH Electric, Key Operated
· STOP, TURN, TAIL & B/U LIGHTS Dual, Rear, Combination with Reflector
. TURN SIGNAL SWITCH Self-Cancelling for Trucks, Manual Cancelling for
Tractors, with Lane Change Feature
: TURN SIGNALS, FRONT Includes Reflectors and Auxiliary Side Turn Signals,
Solid State Flashers; Flush Mounted
: WINDSHIELD WIPER SWITCH 2-Speed with Wash and Intermittent Feature (5
Pre-Set Delays), Integral with Turn Signal Lever
: WINDSHIELD WIPERS Single Motor, Electric, Cowl Mounted
: WIRING, CHASSIS Color Coded and Continuously Numbered
8WXD

ALARM, PARKING BRAKE Electric Horn Sounds in Repetitive Manner When
Vehicle Park Brake is "NOT" Set, with Ignition "OFF" and any Door Opened

010

0

8GXD

ALTERNATOR {Leece-Neville AVI160P2013} Brush Type, 12 Volt, 160 Amp
Capacity, Pad Mount, with Remote Sense

010

.o

8RPP

ANTENNA Shark Fin, Roof Mounted

1/0

8VUX

BATTERY BOX Steel, with Plastic Cover, 25" Wide, 2-3 Battery Capacity, Mounted
Right Side Under Cab

010

0

8RMH

BATTERY DISCONNECT SWITCH {Cole-Hersee 7592D-06} 30D Amp,
Disconnects Charging Circuits, Locks with Padlock, Battery Box Mounted

2/0

2

8MJT

BATTERY SYSTEM {Fieetrite} Maintenance-Free, (2) 12-Volt 1900CCA Total, Top
Threaded Stud

10/4

14

8HAB

BODY BUILDER WIRING Back of Day Cab at Left Frame or Under Sleeper,
Extended or Crew Cab at Left Frame; Includes Sealed Connectors for Tail/Amber
Turn/Marker/ Backup/Accessory Power/Ground and Sealed Connector for Stop/
Turn

210

2

8XAH

CIRCUIT BREAKERS Manual-Reset (Main Panel) SAE Type Ill with Trip
Indicators, Replaces All Fuses

OlD

D

8518

CIGAR LIGHTER Includes Ash Cup

1/D

8XNY

HEADLIGHTS Halogen

DID

0

8XHN

HORN, AIR Single Trumpet, Black, with Lanyard Pull Cord

3/0

3

8VBE

HORN, ELECTRIC (1) Trumpet Style

D/0

0

8WWJ

INDICATOR, LOW COOLANT LEVEL with Audible Alarm

010

0

8XHR

POWER SOURCE, ADDITIONAL Auxiliary Power Outlet (APO) & USB Port,
Located in the Instrument Panel

010

0

8RPS

RADIO AM/FM/WB/Ciock/Biuetooth/USB Input/Auxiliary Input

3/0

3

8RMV

SPEAKERS (2) 6.5" Dual Cone Mounted in Doors

5/0

5

6
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Vehicle Specifications
2023 MV607 SBA (MV607)

Code

Descri tion

8XKL

STARTING MOTOR {Mitsubishi Electric Automotive America 90P47} 12-Volt, with
Soft-Start

July 30, 2021

F/RWt TotWt
(lbs)
(lbs)
010
0

FRONT END
9WBW

FRONT END Tilting, Fiberglass, with Three Piece Construction, Dual Air Intakes

41/-2

39

9WBN

FENDER EXTENSIONS Painted

0/0

0

9HCW

GRILLE Molded in Black

010

0

9MB

LOGOS EXTERIOR Model Badges

0/0

0

9AAE

LOGOS EXTERIOR, ENGINE Badges

010

0

010

0

12/0

12

010

0

SPEEDOMETER, TOOLS, MISC
10BAE

LABEL, DEF "DEF ONLY"

10WUE

MUD FLAPS, FRONT WHEELS (2) Rubber, Mounted on Fender Extension

10060

PAINT SCHEMATIC, PT-1 Single Color, Design 100
Includes
: PAINT SCHEMATIC ID LETTERS "WP"

10761

PAINT TYPE Base Coat/Clear Coat, 1-2 Tone

0/0

0

10SLV

PROMOTIONAL PACKAGE Government Silver Package

010

0

FUEL TANKS
15SRE

FUEL TANK Top Draw, Non-Polished Aluminum, D-Style, 19" Tank Depth , 50 US
Gal (189L), Mounted Left Side, Under Cab

24/5

29

15WDG

DEF TANK 7 US Gal (26L) Capacity, Frame Mounted Outside Left Rail, Under Cab

010

0

15LMN

FUELNVATER SEPARATOR {Racor 400 Series,} 12 VDC Electric Heater, Includes
Pre-Heater, with Primer Pump, Includes Water-in-Fuel Sensor

-3/0

-3

15LRE

LOCATION FUEL/WATER SEPARATOR Mounted Under Hood, Left Side, Above
Front Axle

0/0

0

27DTJ

WHEELS , FRONT {Maxion 90541} DISC; 22.5x8.25 Rims, Painted Steel, 2-Hand
Hole. 10-Stud, 285.75mm BC , Hub-Piloted, Flanged Nut, with Steel Hubs

-4/0

-4

7372135415

(2) TIRE, FRONT 11 R22.5 Load Range G HSR2 (CONTINENTAL), 498 rev/mile,
75 MPH, All-Position

54/0

54

28DTJ

WHEELS, REAR {Maxion 90541} DUAL DISC; 22.5x8.25 Rims, Painted Steel , 2Hand Hole, 10-Stud, 285.75mm BC, Hub-Piloted, Flanged Nut, with Steel Hubs

0/-8

-8

7372135432

(4) TIRE, REAR 11R22.5 Load Range G HDL2 (CONTINENTAL), 493 rev/mile, 75
MPH, Drive

0/144

144

WHEELS, TIRES -FRONT

WHEELS, TIRES • REAR

WHEELS MISC OPTIONS

7
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VehicleS ecifications
2023 MV607 SBA (MV607)

July 30, 2021

Code

Descri ption

29PAR

PAINT IDENTITY, FRONT WHEELS Disc Front Wheels; with Vendor Applied
White Powder Coat Paint

29PAS

PAINT IDENTITY, REAR WHEELS Disc Rear Wheels; with Vendor Applied White
Powder Coat Paint

010

0

29WLK

WHEEL BEARING, FRONT, LUBE {EmGard FE-75W-90} Synthetic Oil

0/0

0

60AKY

BDY INTG, DASH IND LT TRICOLOR (1) for Optional Usage Customer to Program

010

0

60AKG

BDY INTG, PTO ACCOMMODATION for (3) Latched Rocker Switches, (1) PTO
Switch, (2) Generic Switches to Control (3) 30 amp relays, with Programmable
Interlocks, for Body Builder Hook up in the Engine Compartment Left Side,
Recommended for Automatic Transmissions

010

0

0/0

0

6902/3800

10702

F/RWt TotWt
(lbs)
(lbs)
0/0
0

BODY INTEGRATION

Cab schematic 1OOWP
Location 1: 9219, Winter White (Std)
Chassis schematic N/A

Services Section:
WARRANTY
40129

WARRANTY Standard for MV Series, Effective with Vehicles Built July 1, 2017 or
Later, CTS-2020A

Total Component Weight:

The weight calculations included in this proposal are an estimate of future vehicle weight. The actual weight as manufactured may be
different from the estimated weight. Navistar, Inc. shall not be liable for any consequences resulting from any differences between the
estimated weight of a vehicle and the actual weight.

8
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Sourcewell ~
Solicitation Number: RFP #040621

CONTRACT

This Contract is between Sourcewell, 202 12th Street Northeast, P.O. Box 219, Staples, MN
56479 (Sourcewell) and Petersen Industries, Inc., 4000 S.R. 60 W., Lake Wales, FL 33859
(Vendor).
Sourcewell is a State of Minnesota local government agency and service cooperative created
under the laws of the State of Minnesota (Minnesota Statutes Section 123A.21) that offers
cooperative procurement solutions to government entities. Participation is open to federal,
state/province, and municipal governmental entities, higher education, K-12 education,
nonprofit, tribal government, and other public entities located in the United States and Canada.
Sourcewell issued a public solicitation for Bulk Solid Waste and Recycling Equipment from
which Vendor was awarded a contract.
Vendor desires to contract with Sourcewell to provide equipment, products, or services to
Sourcewell and the entities that access Sourcewell's cooperative purchasing contracts
(Participating Entities).

1. TERM OF CONTRACT
A. EFFECTIVE DATE. This Contract is effective upon the date of the final signature below.
B. EXPIRATION DATE AND EXTENSION. This Contract expires June 2, 2025, unless it is cancelled
sooner pursuant to Article 22. This Contract may be extended up to one additional one-year
period upon request of Sourcewell and with written agreement by Vendor.
C. SURVIVAL OF TERMS. Articles 11 through 14 survive the expiration or cancellation of this
Contract.

2. EQUIPMENT, PRODUCTS, OR SERVICES
A. EQUIPMENT, PRODUCTS, OR SERVICES. Vendor will provide the Equipment, Products, or
Services as stated in its Proposal submitted under the Solicitation Number listed above.
Vendor's Equipment, Products, or Services Proposal (Proposal) is attached and incorporated
into this Contract.
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All Equipment and Products provided under this Contract must be new/current model. Vendor
may offer close-out or refurbished Equipment or Products if they are clearly indicated in
Vendor's product and pricing list. Unless agreed to by the Participating Entities in advance,
Equipment or Products must be delivered as operational to the Participating Entity's site.
This Contract offers an indefinite quantity of sales, and while substantial volume is anticipated,
sales and sales volume are not guaranteed.
B. WARRANTY. Vendor warrants that all Equipment, Products, and Services furnished are free
from liens and encumbrances, and are free from defects in design, materials, and workmanship.
In addition, Vendor warrants the Equipment, Products, and Services are suitable for and will
perform in accordance with the ordinary use for which they are intended. Vendor's dealers and
distributors must agree to assist the Participating Entity in reaching a resolution in any dispute
over warranty terms with the manufacturer. Any manufacturer's warranty that is effective past
the expiration of the Vendor's warranty will be passed on to the Participating Entity.
C.
DEALERS, DISTRIBUTORS, AND/OR RESELLERS. Upon Contract execution, Vendor will
make available to Sourcewell a means to validate or authenticate Vendor's authorized dealers,
distributors, and/or resellers relative to the Equipment, Products, and Services related to this
Contract. This list may be updated from time-to-time and is incorporated into this Contract by
reference. It is the Vendor's responsibility to ensure Sourcewell receives the most current
version of this list.
3. PRICING

All Equipment, Products, or Services under this Contract will be priced as stated in Vendor's
Proposal.
When providing pricing quotes to Participating Entities, all pricing quoted must reflect a
Participating Entity's total cost of acquisition. This means that the quoted cost is for delivered
Equipment, Products, and Services that are operational for their intended purpose, and
includes all costs to the Participating Entity's requested delivery location.
Regardless of the payment method chosen by the Participating Entity, the total cost associated
with any purchase option of the Equipment, Products, or Services must always be disclosed in
the pricing quote to the applicable Participating Entity at the time of purchase.
A. SHIPPING AND SHIPPING COSTS. All delivered Equipment and Products must be properly
packaged. Damaged Equipment and Products may be rejected. If the damage is not readily
apparent at the time of delivery, Vendor must permit the Equipment and Products to be
returned within a reasonable time at no cost to Sourcewell or its Participating Entities.
Participating Entities reserve the right to inspect the Equipment and Products at a reasonable
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time after delivery where circumstances or conditions prevent effective inspection of the
Equipment and Products at the time of delivery.
Vendor must arrange for and pay for the return shipment on Equipment and Products that arrive
in a defective or inoperable condition.
Sourcewell may declare the Vendor in breach of this Contract if the Vendor intentionally
delivers substandard or inferior Equipment or Products. In the event of the delivery of
nonconforming Equipment and Products, the Participating Entity will notify the Vendor as soon
as possible and the Vendor will replace nonconforming Equipment and Products with
conforming Equipment and Products that are acceptable to the Participating Entity.
B. SALES TAX. Each Participating Entity is responsible for supplying the Vendor with valid taxexemption certification(s). When ordering, a Participating Entity must indicate if it is a taxexempt entity.
C. HOT LIST PRICING. At any time during this Contract, Vendor may offer a specific selection
of Equipment, Products, or Services at discounts greater than those listed in the Contract.
When Vendor determines it will offer Hot List Pricing, it must be submitted electronically to
Sourcewell in a line-item format. Equipment, Products, or Services may be added or removed
from the Hot List at any time through a Sourcewell Price and Product Change Form as defined
in Article 4 below.

Hot List program and pricing may also be used to discount and liquidate close-out and
discontinued Equipment and Products as long as those close-out and discontinued items are
clearly identified as such. Current ordering process and administrative fees apply. Hot List
Pricing must be published and made available to all Participating Entities.
4.

PRODUCT AND PRICING CHANGE REQUESTS

Vendor may request Equipment, Product, or Service changes, additions, or deletions at any
time. All requests must be made in writing by submitting a signed Sourcewell Price and Product
Change Request Form to the assigned Sourcewell Contract Administrator. This form is available
from the assigned Sourcewell Contract Administrator. At a minimum, the request must:
• Identify the applicable Sourcewell contract number;
• Clearly specify the requested change;
• Provide sufficient detail to justify the requested change;
• Individually list all Equipment, Products, or Services affected by the requested change,
along with the requested change (e.g., addition, deletion, price change); and
• Include a complete restatement of pricing documentation in Microsoft Excel with the
effective date of the modified pricing, or product addition or deletion. The new pricing
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restatement must include all Equipment, Products, and Services offered, even for those
items where pricing remains unchanged.
A fully executed Sourcewell Price and Product Request Form will become an amendment
to this Contract and be incorporated by reference.
5.

PARTICIPATION, CONTRACT ACCESS, AND PARTICIPATING ENTITY REQUIREMENTS

A. PARTICIPATION. Sourcewell's cooperative contracts are available and open to public and
nonprofit entities across the United States and Canada; such as federal, state/province,
municipal, K-12 and higher education, tribal government, and other public entities.
The benefits of this Contract should be available to all Participating Entities that can legally
access the Equipment, Products, or Services under this Contract. A Participating Entity's
authority to access this Contract is determined through its cooperative purchasing, interlocal,
or joint powers laws. Any entity accessing benefits of this Contract will be considered a Service
Member of Sourcewell during such time of access. Vendor understands that a Participating
Entity's use of this Contract is at the Participating Entity's sole convenience and Participating
Entities reserve the right to obtain like Equipment, Products, or Services from any other source.
Vendor is responsible for familiarizing its sales and service forces with Sourcewell contract use
eligibility requirements and documentation and will encourage potential participating entities
to join Sourcewell. Sourcewell reserves the right to add and remove Participating Entities to its
roster during the term of this Contract.
B. PUBLIC FACILITIES. Vendor's employees may be required to perform work at governmentowned facilities, including schools. Vendor's employees and agents must conduct themselves in
a professional manner while on the premises, and in accordance with Participating Entity
policies and procedures, and all applicable laws.
6.

PARTICIPATING ENTITY USE AND PURCHASING

A. ORDERS AND PAYMENT. To access the contracted Equipment, Products, or Services under
this Contract, a Participating Entity must clearly indicate to Vendor that it intends to access this
Contract; however, order flow and procedure will be developed jointly between Sourcewell and
Vendor. Typically, a Participating Entity will issue an order directly to Vendor. If a Participating
Entity issues a purchase order, it may use its own forms, but the purchase order should clearly
note the applicable Sourcewell contract number. All Participating Entity orders under this
Contract must be issued prior to expiration of this Contract; however, Vendor performance,
Participating Entity payment, and any applicable warranty periods or other Vendor or
Participating Entity obligations may extend beyond the term of this Contract.
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Vendor's acceptable forms of payment are included in Attachment A. Participating Entities will
be solely responsible for payment and Sourcewell will have no liability for any unpaid invoice of
any Participating Entity.
B. ADDITIONAL TERMS AND CONDITIONS/PARTICIPATING ADDENDUM. Additional terms and
conditions to a purchase order, or other required transaction documentation, may be
negotiated between a Participating Entity and Vendor, such as job or industry-specific
requirements, legal requirements (e.g., affirmative action or immigration status requirements),
or specific local policy requirements. Some Participating Entitles may require the use of a
Participating Addendum; the terms of which will be worked out directly between the
Participating Entity and the Vendor. Any negotiated additional terms and conditions must
never be less favorable to the Participating Entity than what is contained in this Contract.
C. SPECIALIZED SERVICE REQUIREMENTS. In the event that the Participating Entity requires
service or specialized performance requirements (such as e-commerce specifications,
specialized delivery requirements, or other specifications and requirements) not addressed in
this Contract, the Participating Entity and the Vendor may enter into a separate, standalone
agreement, apart from this Contract. Sourcewell, including its agents and employees, will not
be made a party to a claim for breach of such agreement.

D. TERMINATION OF ORDERS. Participating Entities may terminate an order, in whole or
in part, immediately upon notice to Vendor in the event of any of the following events:
1. The Participating Entity fails to receive funding or appropriation from its governing body
at levels sufficient to pay for the goods to be purchased;
2. Federal, state, or provincial laws or regulations prohibit the purchase or change the
Participating Entity's requirements; or
3. Vendor commits any material breach of this Contract or the additional terms agreed to
between the Vendor and a Participating Entity.
E. GOVERNING LAW AND VENUE. The governing law and venue for any action related to a
Participating Entity's order will be determined by the Participating Entity making the purchase.
7. CUSTOMER SERVICE

A. PRIMARY ACCOUNT REPRESENTATIVE. Vendor will assign an Account Representative to
Sourcewell for this Contract and must provide prompt notice to Sourcewell if that person is
changed. The Account Representative will be responsible for:
• Maintenance and management of this Contract;
• Timely response to all Sourcewell and Participating Entity inquiries; and
• Business reviews to Sourcewell and Participating Entities, if applicable.
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B. BUSINESS REVIEWS. Vendor must perform a minimum of one business review with
Sourcewell per contract year. The business review will cover sales to Participating Entities,
pricing and contract terms, administrative fees, supply issues, customer issues, and any other
necessary information.
8. REPORT ON CONTRACT SALES ACTIVITY AND ADMINISTRATIVE FEE PAYMENT

A. CONTRACT SALES ACTIVITY REPORT. Each calendar quarter, Vendor must provide a contract
sales activity report (Report) to the Sourcewell Contract Administrator assigned to this
Contract. A Report must be provided regardless of the number or amount of sales during that
quarter (i.e., if there are no sales, Vendor must submit a report indicating no sales were made).
The Report must contain the following fields:
•
•
•
•
•
•
•
•
•
•
•
•
•

Customer Name (e.g., City of Staples Highway Department);
Customer Physical Street Address;
Customer City;
Customer State/Province;
Customer Zip Code;
Customer Contact Name;
Customer Contact Email Address;
Customer Contact Telephone Number;
Sourcewell Assigned Entity/Participating Entity Number;
Item Purchased Description;
Item Purchased Price;
Sourcewell Administrative Fee Applied; and
Date Purchase was invoiced/sale was recognized as revenue by Vendor.

B. ADMINISTRATIVE FEE. In consideration for the support and services provided by Sourcewell,
the Vendor will pay an administrative fee to Sourcewell on all Equipment, Products, and
Services provided to Participating Entities. The Administrative Fee must be included in, and not
added to, the pricing. Vendor may not charge Participating Entities more than the contracted
price to offset the Administrative Fee.
The Vendor will submit payment to Sourcewell for the percentage of administrative fee stated
in the Proposal multiplied by the total sales of all Equipment, Products, and Services purchased
by Participating Entities under this Contract during each calendar quarter. Payments should
note the Vendor's name and Sourcewell-assigned contract number in the memo; and must be
mailed to the address above "Attn: Accounts Receivable" or remitted electronically to
Sourcewell's banking institution per Sourcewell's Finance department instructions. Payments
must be received no later than 45 calendar days after the end of each calendar quarter.
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Vendor agrees to cooperate with Sourcewell in auditing transactions under this Contract to
ensure that the administrative fee is paid on all items purchased under this Contract.
In the event the Vendor is delinquent in any undisputed administrative fees, Sourcewell
reserves the right to cancel this Contract and reject any proposal submitted by the Vendor in
any subsequent solicitation. In the event this Contract is cancelled by either party prior to the
Contract's expiration date, the administrative fee payment will be due no more than 30 days
from the cancellation date.
9. AUTHORIZED REPRESENTATIVE

Sourcewell's Authorized Representative is its Chief Procurement Officer.
Vendor's Authorized· Representative is the person named in the Vendor's Proposal. If Vendor's
Authorized Representative changes at any time during this Contract, Vendor must promptly
notify Sourcewell in writing.
10. AUDIT, ASSIGNMENT, AMENDMENTS, WAIVER, AND CONTRACT COMPLETE

A. AUDIT. Pursuant to Minnesota Statutes Section 16C.OS, subdivision 5, the books, records,
documents, and accounting procedures and practices relevant this Agreement are subject to
examination by Sourcewell or the Minnesota State Auditor for a minimum of six years from the
end of this Contract. This clause extends to Participating Entities as it relates to business
conducted by that Participating Entity under this Contract.
B. ASSIGNMENT. Neither the Vendor nor Sourcewell may assign or transfer any rights or
obligations under this Contract without the prior consent of the parties and a fully executed
assignment agreement. Such consent will not be unreasonably withheld.

C. AMENDMENTS. Any amendment to this Contract must be in writing and will not be effective
until it has been fully executed by the parties.
D. WAIVER. If either party fails to enforce any provision of this Contract, that failure does not
waive the provision or the right to enforce it.
E. CONTRACT COMPLETE. This Contract contains all negotiations and agreements between
Sourcewell and Vendor. No other understanding regarding this Contract, whether written or
oral, may be used to bind either party. For any conflict between the attached Proposal and the
terms set out in Articles 1-22, the terms of Articles 1-22 will govern.
F. RELATIONSHIP OF THE PARTIES. The relationship of the parties is one of independent
contractors, each free to exercise judgment and discretion with regard to the conduct of their
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respective businesses. This Contract does not create a partnership, joint venture, or any other
relationship such as master-servant, or principal-agent.
11. LIABILITY

Vendor must indemnify, save, and hold Sourcewell and its Participating Entities, including their
agents and employees, harmless from any claims or causes of action, including attorneys' fees,
arising out of the performance of this Contract by the Vendor or its agents or employees; this
indemnification includes injury or death to person(s) or property alleged to have been caused
by some defect in the Equipment, Products, or Services under this Contract to the extent the
Equipment, Product, or Service has been used according to its specifications.
12. GOVERNMENT DATA PRACTICES

Vendor and Sourcewell must comply with the Minnesota Government Data Practices Act,
Minnesota Statutes Chapter 13, as it applies to all data provided by or provided to Sourcewell
under this Contract and as it applies to all data created, collected, received, stored, used,
maintained, or disseminated by the Vendor under this Contract.
If the Vendor receives a request to release the data referred to in this article, the Vendor must
immediately notify Sourcewell and Sourcewell will assist with how the Vendor should respond
to the request.
13. INTELLECTUAL PROPERTY, PUBLICITY, MARKETING, AND ENDORSEMENT

A. INTELLECTUAL PROPERTY
1. Grant of License. During the term of this Contract:
a. Sourcewell grants to Vendor a royalty-free, worldwide, non-exclusive right and
license to use theTrademark(s) provided to Vendor by Sourcewell in advertising and
promotional materials for the purpose of marketing Sourcewell's relationship with
Vendor.
b. Vendor grants to Sourcewell a royalty-free, worldwide, non-exclusive right and
license to use Vendor's Trademarks in advertising and promotional materials for the
purpose of marketing Vendor's relationship with Sourcewell.
2. Limited Right of Sublicense. The right and license granted herein includes a limited right
of each party to grant sublicenses to its and their respective distributors, marketing
representatives, and agents (collectively "Permitted Sublicensees") in advertising and
promotional materials for the purpose of marketing the Parties' relationship to Participating
Entities. Any sublicense granted will be subject to the terms and conditions of this Article.
Each party will be responsible for any breach of this Article by any of their respective
sublicensees.
3. Use; Quality Control.

Rev. 10/2020

8

026

DocuSign Envelope ID: 059F65 14-971 E-4950-A16C-5D0828968E47

040621-PII

a. Sourcewell must not alter Vendor's Trademarks from the form provided by
Vendor and must comply with Vendor's removal requests as to specific uses of its
trademarks or logos.
b. Vendor must not alter Sourcewell's Trademarks from the form provided by
Sourcewell and must comply with Sourcewell's removal requests as to specific uses
of its trademarks or logos.
c. Each party agrees to use, and to cause its Permitted Sublicensees to use, the
other party's Trademarks only in good faith and in a dignified manner consistent
with such party's use of the Trademarks. Upon written notice to the breaching party,
the breaching party has 30 days of the date of the written notice to cure the breach
or the license will be terminated.
4. As applicable, Vendor agrees to indemnify and hold harmless Sourcewell and its
Participating Entities against any and all suits, claims, judgments, and costs instituted or
recovered against Sourcewell or Participating Entities by any person on account of the use
of any Equipment or Products by Sourcewell or its Participating Entities supplied by Vendor
in violation of applicable patent or copyright laws.
5. Termination. Upon the termination of this Contract for any reason, each party, including
Permitted Sublicensees, will have 30 days to remove all Trademarks from signage, websites,
and the like bearing the other party's name or logo (excepting Sourcewell's pre-printed
catalog of vendors which may be used until the next printing). Vendor must return all
marketing and promotional materials, including signage, provided by Sourcewell, or dispose
of it according to Sourcewell's written directions.
B. PUBLICITY. Any publicity regarding the subject matter of this Contract must not be released
without prior written approval from the Authorized Representatives. Publicity includes notices,
informational pamphlets, press releases, research, reports, signs, and similar public notices
prepared by or for the Vendor individually or jointly with others, or any subcontractors, with
respect to the program, publications, or services provided resulting from this Contract.
C. MARKETING. Any direct advertising, marketing, or offers with Participating Entities must be
approved by Sourcewell. Materials should be sent to the Sourcewell Contract Administrator
assigned to this Contract.

D. ENDORSEMENT. The Vendor must not claim that Sourcewell endorses its Equipment,
Products, or Services.
14. GOVERNING LAW, JURISDICTION, AND VENUE

Minnesota law governs this Contract. Venue for all legal proceedings out of this Contract, or its
breach, must be in the appropriate state court in Todd County or federal court in Fergus Falls,
Minnesota .
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15. FORCE MAJEURE

Neither party to this Contract will be held responsible for delay or default caused by acts of God
or other conditions that are beyond that party's reasonable control. A party defaulting under
this provision must provide the other party prompt written notice of the default.
16. SEVERABILITY

If any provision of this Contract is found to be illegal, unenforceable, or void then both
Sourcewell and Vendor will be relieved of all obligations arising under such provisions. If the
remainder of this Contract is capable of performance, it will not be affected by such declaration
or finding and must be fully performed.
17. PERFORMANCE, DEFAULT, AND REMEDIES

A. PERFORMANCE. During the term of this Contract, the parties will monitor performance and
address unresolved contract issues as follows:
1. Notification. The parties must promptly notify each other of any known dispute and
work in good faith to resolve such dispute within a reasonable period of time. If necessary,
Sourcewell and the Vendor will jointly develop a short briefing document that describes the
issue(s), relevant impact, and positions of both parties.
2. Escalation. If par.ties are unable to resolve the issue in a timely manner, as specified
above, either Sou rcewell or Vendor may escalate the resolution of the issue to a higher
level of management. the Vendor will have 30 calendar days to cure an outstanding issue.
3. Performance while Dispute is Pending. Notwithstanding the existence of a dispute, the
Vendor must continue without delay to carry out all of its responsibilities under the
Contract that are not affected by the dispute. If the Vendor fails to continue without delay
to perform its responsibilities under the Contract, in the accomplishment of all undisputed
work, any additional costs incurred by Sourcewell and/or its Participating Entities as a result
of such failure to proceed will be borne by the Vendor.
B. DEFAULT AND REMEDIES. Either of the following constitutes cause to declare this Contract,
or any Participating Entity order under this Contract, in default:

1.
2.

Nonperformance of contractual requirements, or
A material breach of any term or condition of this Contract.

Written notice of default and a reasonable opportunity to cure must be issued by the party
claiming default. Time allowed for cure will not diminish or eliminate any liability for liquidated
or other damages. If the default remains after the opportunity for cure, the non-defaulting
party may:
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• Exercise any remedy provided by law or equity, or
• Terminate the Contract or any portion thereof, including any orders issued against the
Contract.
18. INSURANCE

A. REQUIREMENTS. At its own expense, Vendor must maintain insurance policy(ies) in effect at
all times during the performance of this Contract with insurance company(ies) licensed or
authorized to do business in the State of Minnesota having an "AM BEST" rating of A- or better,
with coverage and limits of insurance not less than the following:

1. Workers' Compensation and Employer's Liability.
Workers' Compensation: As required by any applicable law or regulation.
Employer's Liability Insurance: must be provided in amounts not less than listed below :
Minimum limits:
$500,000 each accident for bodily injury by accident
$500,000 policy limit for bodily injury by disease
$500,000 each employee for bodily injury by disease
2. Commercial General Liability Insurance. Vendor will maintain insurance covering its
operations, with coverage on an occurrence basis, and must be subject to terms no less
broad than the Insurance Services Office ("ISO") Commercial General Liability Form
CG0001 (2001 or newer edition), or equivalent. At a minimum, coverage must include
liability arising from premises, operations, bodily injury and property damage,
independent contractors, products-completed operations including construction defect,
contractual liability, blanket contractual liability, and personal injury and advertising
injury. All required limits, terms and conditions of coverage must be maintained during
the term of this Contract.
Minimum Limits:
$1,000,000 each occurrence Bodily Injury and Property Damage
$1,000,000 Personal and Advertising Injury
$2,000,000 aggregate for Products-Completed operations
$2,000,000 general aggregate
3. Commercial Automobile Liability Insurance. During the term of this Contract, Vendor
will maintain insurance covering all owned, hired, and non-owned automobiles in limits
of liability not less than indicated below. The coverage must be subject to terms no less
broad than ISO Business Auto Coverage Form CA 0001 (2010 edition or newer), or
equivalent.
Minimum Limits:
$1,000,000 each accident, combined single limit
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4. Umbrella Insurance. During the term of this Contract, Vendor will maintain umbrella
coverage over Workers' Compensation, Commercial General Liability, and Commercial
Automobile.
Minimum Limits:
$2,000,000
5_ Network Security and Privacy Liability Insurance. During the term of this Contract,
Vendor will maintain coverage for network security and privacy liability. The coverage
may be endorsed on another form of liability coverage or written on a standalone
policy. The insurance must cover claims which may arise from failure of Vendor's
security resulting in, but not limited to, computer attacks, unauthorized access,
disclosure of not public data- including but not limited to, confidential or private
information, transmission of a computer virus, or denial of service.
Minimum limits:
$2,000,000 per occurrence
$2,000,000 annual aggregate
Failure of Vendor to maintain the required insurance will constitute a material breach entitling
Sourcewell to immediately terminate this Contract for default.
B. CERTIFICATES OF INSURANCE. Prior to commencing under this Contract, Vendor must furnish
to Sourcewell a certificate of insurance, as evidence of the insurance required under this
Contract. Prior to expiration of the policy(ies), renewal certificates must be mailed to
Sourcewell, 202 12th Street Northeast, P.O. Box 219, Staples, MN 56479 or sent to the
Sourcewell Contract Administrator assigned to this Contract. The certificates must be signed by
a person authorized by the insurer(s) to bind coverage on their behalf.
Failure to request certificates of insurance by Sourcewell, or failure of Vendor to provide
certificates of insurance, in no way limits or relieves Vendor of its duties and responsibilities in
this Contract.
C. ADDITIONAL INSURED ENDORSEMENT AND PRIMARY AND NON-CONTRIBUTORY
INSURANCE CLAUSE. Vendor agrees to list Sourcewell and its Participating Entities, including
their officers, agents, and employees, as an additional insured under the Vendor's commercial
general liability insurance policy with respect to liability arising out of activities, "operations," or
"work" performed by or on behalf of Vendor, and products and completed operations of
Vendor. The policy provision(s) or endorsement(s) must further provide that coverage is
primary and not excess over or contributory with any other valid, applicable, and collectible
insurance or self-insurance in force for the additional insureds.

D. WAIVER OF SUBROGATION. Vendor waives and must require (by endorsement or
otherwise) all its insurers to waive subrogation rights against Sourcewell and other additional
insureds for losses paid under the insurance policies required by this Contract or other
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insurance applicable to the Vendor or its subcontractors. The waiver must apply to all
deductibles and/or self-insured retentions applicable to the required or any other insurance
maintained by the Vendor or its subcontractors. Where permitted by law, Vendor must require
similar written express waivers of subrogation and insurance clauses from each of its
subcontractors.
E. UMBRELLA/EXCESS LIABILITY/SELF-INSURED RETENTION. The limits required by this
Contract can be met by either providing a primary policy or in combination with
umbrella/excess liability policy(ies), or self-insured retention.
19. COMPLIANCE

A. LAWS AND REGULATIONS. All Equipment, Products, or Services provided under this
Contract must comply fully with applicable federal laws and regulations, and with the laws in
the states and provinces in which the Equipment, Products, or Services are sold .
B. LICENSES. Vendor must maintain a valid and current status on all required federal,
state/provincial, and local licenses, bonds, and permits required for the operation of the
business that the Vendor conducts with Sourcewell and Participating Entities.
20. BANKRUPTCY, DEBARMENT, OR SUSPENSION CERTIFICATION

Vendor certifies and warrants that it is not in bankruptcy or that it has previously disclosed in
writing certain information to Sourcewell related to bankruptcy actions. If at any time during
this Contract Vendor declares bankruptcy, Vendor must immediately notify Sourcewell in
writing.
Vendor certifies and warrants that neither it nor its principals are presently debarred,
suspended, proposed for debarment, declared ineligible, or voluntarily excluded from programs
operated by the State of Minnesota; the United States federal government or the Canadian
government, as applicable; or any Participating Entity. Vendor certifies and warrants that
neither it nor its principals have been convicted of a criminal offense related to the subject
matter of this Contract. Vendor further warrants that it will provide immediate written notice
to Sourcewell if this certification changes at any time.
21. PROVISIONS FOR NON-UNITED STATES FEDERAL ENTITY PROCUREMENTS UNDER
UNITED STATES FEDERAL AWARDS OR OTHER AWARDS

Participating Entities that use United States federal grant or FEMA funds to purchase goods or
services from this Contract may be subject to additional requirements including the
procurement standards of the Uniform Administrative Requirements, Cost Principles and Audit
Requirements for Federal Awards, 2 C.F.R. § 200. Participating Entities may also require
additional requirements based on specific funding specifications. Within this Article, all
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references to "federal" should be interpreted to mean the United States federal government.
The following list only applies when a Participating Entity accesses Vendor's Equipment,
Products, or Services with United States federal funds.
A. EQUAL EMPLOYMENT OPPORTUNITY. Except as otherwise provided under 41 C.F.R. § 60, all
contracts that meet the definition of "federally assisted construction contract" in 41 C.F.R. § 601.3 must include the equal opportunity clause provided under 41 C.F.R. §60-1.4(b), in
accordance with Executive Order 11246, "Equal Employment Opportunity" (30 FR 12319,
12935, 3 C.F.R. §, 1964-1965 Camp., p. 339), as amended by Executive Order 11375, "Amending
Executive Order 11246 Relating to Equal Employment Opportunity," and implementing
·regulations at 41 C.F.R. § 60, "Office of Federal Contract Compliance Programs, Equal
Employment Opportunity, Department of Labor." The equal opportunity clause is incorporated
herein by reference.
B. DAVIS-BACON ACT, AS AMENDED (40 U.S.C. § 3141-3148). When required by federal
program legislation, all prime construction contracts in excess of $2,000 awarded by nonfederal entities must include a provision for compliance with the Davis-Bacon Act (40 U.S.C. §
3141-3144, and 3146-3148) as supplemented by Department of Labor regulations (29 C.F.R. § 5,
"Labor Standards Provisions Applicable to Contracts Covering Federally Financed and Assisted
Construction"). In accordance with the statute, contractors must be required to pay wages to
laborers and mechanics at a rate not less than the prevailing wages specified in a wage
determination made by the Secretary of Labor. In addition, contractors must be required to pay
wages not less ·t han once a week. The non-federal entity must place a copy of the current
prevailing wage determination issued by the Department of Labor in each solicitation . The
decision to award a contract or subcontract must be conditioned upon the acceptance of the
wage determination. The non-federal entity must report all suspected or reported violations to
the federal awarding agency. The contracts must also include a provision for compliance with
the Copeland "Anti-Kickback" Act (40 U.S.C. § 3145}, as supplemented by Department of Labor
regulations (29 C.F.R. § 3, "Contractors and Subcontractors on Public Building or Public Work
Financed in Whole or in Part by Loans or Grants from the United States"). The Act provides that
each contractor or subrecipient must be prohibited from inducing, by any means, any person
employed in the construction, completion, or repair of public work, to give up any part of the
compensation to which he or she is otherwise entitled. The non-federal entity must report
all suspected or reported violations to the federal awarding agency. Vendor must be in
compliance with all applicable Davis-Bacon Act provisions.
C. CONTRACT WORK HOURS AND SAFETY STANDARDS ACT (40 U.S.C. § 3701-3708). Where
applicable, all contracts awarded by the non-federal entity in excess of $100,000 that involve
the employment of mechanics or laborers must include a provision for compliance with 40
U.S.C. §§ 3702 and 3704, as supplemented by Department of Labor regulations (29 C.F.R. § 5).
Under 40 U.S.C. § 3702 of the Act, each contractor must be required to compute the wages of
every mechanic and laborer on the basis of a standard work week of 40 hou rs. Work in excess
of the standard work week is permissible provided that the worker is compensated at a rate of
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not less than one and a half times the basic rate of pay for all hours worked in excess of 40
hours in the work week. The requirements of 40 U.S.C. § 3704 are applicable to construction
work and provide that no laborer or mechanic must be required to work in surroundings or
under working conditions which are unsanitary, hazardous or dangerous. These requirements
do not apply to the purchases of supplies or materials or articles ordinarily available on the
open market, or contracts for transportation or transmission of intelligence. This provision is
hereby incorporated by reference into this Contract. Vendor certifies that during the term of an
award for all contracts by Sourcewell resulting from this procurement process, Vendor must
comply with applicable requirements as referenced above.
D. RIGHTS TO INVENTIONS MADE UNDER A CONTRACT OR AGREEMENT. If the federal award
meets the definition of "funding agreement" under 37 C.F.R. § 401.2(a) and the recipient or
subrecipient wishes to enter into a contract with a small business firm or nonprofit organization
regarding the substitution of parties, assignment or performance of experimental,
developmental; or research work under that "funding agreement," the recipient or subrecipient
must comply with the requirements of 37 C.F.R. § 401, "Rights to Inventions Made by Nonprofit
Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative
Agreements," and any implementing regulations issued by the awarding agency. Vendor
certifies that during the term of an award for all contracts by Sourcewell resulting from this
procurement process, Vendor must comply with applicable requirements as referenced above.
E. CLEAN AIR ACT (42 U.S.C. § 7401-76710.) AND THE FEDERAL WATER POLLUTION CONTROL
ACT (33 U.S.C. § 1251-1387). Contracts and subgrants of amounts in excess of $150,000 require
the non-federal award to agree to comply with all applicable standards, orders or regulations
issued pursuant to the Clean Air Act (42 U.S.C. § 7401- 7671q) and the Federal Water Pollution
Control Act as amended (33 U.S.C. § 1251- 1387). Violations must be reported to the Federal
awarding agency and the Regional Office of the Environmental Protection Agency (EPA). Vendor
certifies that during the term of this Contract will comply with applicable requirements as
referenced above .
F. DEBARMENT AND SUSPENSION (EXECUTIVE ORDERS 12549 AND 12689). A contract award
(see 2 C.F.R. § 180.220) must not be made to parties listed on the government wide exclusions
in the System for Award Management (SAM)1 in accordance with the OMB guidelines at 2 C.F.R.
§180 that implement Executive Orders 12549 (3 C.F.R. § 1986 Comp., p. 189) and 12689 (3
C.F.R. § 1989 Comp., p. 235), "Debarment and Suspension." SAM Exclusions contains the names
of parties debarred, suspended, or otherwise excluded by agencies, as well as parties declared
ineligible under statutory or regulatory authority other than Executive Order 12549. Vendor
certifies that neither it nor its principals are presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from participation by any federal
department or agency.
G. BYRD ANTI-LOBBYING AMENDMENT, AS AMENDED (31 U.S.C. § 1352). Vendors must file
any required certifications. Vendors must not have used federal appropriated funds to pay any
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person or organization for influencing or attempting to influence an officer or employee of any
agency, a member of Congress, officer or employee of Congress, or an employee of a member
of Congress in connection with obtaining any federal contract, grant, or any other award
covered by 31 U.S.C. § 1352. Vendors must disclose any lobbying with non-federal funds that
takes place in connection with obtaining any federal award. Such disclosures are forwarded
from tier to tier up to the non-federal award. Vendors must file all certifications and disclosures
required by, and otherwise comply with, the Byrd Anti-lobbying Amendment (31 U.S.C.§
1352}.
H. RECORD RETENTION REQUIREMENTS. To the extent applicable, Vendor must comply with
the record retention requirements detailed in 2 C.F.R. § 200.333. The Vendor further certifies
that it will retain all records cis required by 2 C.F.R. § 200.333 for a period of 3 years after
grantees or subgrantees submit final expenditure reports or quarterly or annual financial
reports, as applicable, and all other pending matters are closed.
I. ENERGY POliCY AND CONSERVATION ACT COMPLIANCE. To the extent applicable, Vendor
must comply with the mandatory standards and policies relating to energy efficiency which are
contained in the state energy conservation plan issued in compliance with the Energy Policy
and Conservation Act.

J. BUY AMERICAN PROVISIONS COMPliANCE. To the extent applicable, Vendor must comply
with all applicable provisions of the Buy American Act. Purchases made in accordance with the
Buy American Act must follow the applicable procurement rules calling for free and open
competition.
K. ACCESS TO RECORDS (2 C.F.R. § 200.336). Vendor agrees that duly authorized
representatives of a federal agency must have access to any books, documents, papers and
records of Vendor that are directly pertinent to Vendor's discharge of its obligations under this
Contract for the purpose of making audits, examinations, excerpts, and transcriptions. The right
also includes timely and reasonable access to Vendor's personnel for the purpose of interview
and discussion relating to such documents.
l. PROCUREMENT OF RECOVERED MATERIALS (2 C.F.R. § 200.322). A non-federal entity that is
a state agency or agency of a political subdivision of a state and its contractors must comply
with Section 6002 of the Solid Waste Disposal Act, as amended by the Resource Conservation
and Recovery Act. The requirements of Section 6002 include procuring only items designated in
guidelines of the Environmental Protection Agency (EPA) at 40 C.F.R. § 247 that contain the
highest percentage of recovered materials practicable, consistent with maintaining· a
satisfactory level of competition, where the purchase price of the item exceeds $10,000 or the
value of the quantity acquired during the preceding fiscal year exceeded $10,000; procuring
solid waste management services in a manner that maximizes energy and resource recovery;
and establishing an affirmative procurement program for procurement of recovered materials
identified in the EPA guidelines.
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22. CANCELLATION
Sourcewell or Vendor may cancel this Contract at any time, with or without cause, upon 60
days' written notice to the other party. However, Sourcewell may cancel this Contract
immediately upon discovery of a material defect in any certification made in Vendor's Proposal.
Cancellation of this Contract does not relieve either party of financial, product, or service
obligations incurred or accrued prior to cancellation.

Sourcewell

By:

~~-St!wi.n'J
CO
FD2A139D06489. .

Petersen Industries, Inc.

fr

DocuSigned by:

By:~~es~:~

Jeremy Schwartz
Title: Chief Procurement Officer

Casey Hardee
Title: President/CEO

5/26/2021 I 2:52 PM CDT
Date: _ _ __ _ _ _ _ _ __

5/26/2021 I 10:46 AM PDT
Date: _ ______________

Approved:

lt

By:

DocuSigne<l by:

L2::!sF80A~

Chad Coauette
Title: Executive Director/CEO
5/26/2021 I 7:51 PM CDT
Date: _ ____________________
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RFP 040621 - Bulk Solid Waste and Recycling Equipment

Vendor Details
Company Name:

Petersen Industries, Inc.
4000 State Road 60 W

Address:
LAKE WALES, FL 33859
Contact:

Casey Hardee

Email:

chardee@petersenind.com

Phone:

863-676-1493 257

Fax:

813-478-1454

HST#:

59-2979951

Submission Details
Created On :

Friday February 19, 2021 12:44:13

Submitted On :

Monday March 29, 2021 15:22:54

Submitted By:

Casey Hardee

Email:

chardee@petersenind.com

Transaction#:

9d573344-e8dc-40e 7-866a-e3d93fae21 d 1

Submitter's IP Address:

73.255.132.23

Bid Number: RFP 040621

Vendor Name: Petersen Industries, Inc.
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Specifications
Table 1: Proposer Identity & Authorized Representatives
General Instructions (applies to all Tables) Sourcewell prefers a brief but thorough response to each question. Do not merely attach
additional documents to your response without also providing a substantive response. Do not leave answers blank; respond "N/A" if the
question does not apply to you (preferably with an explanation).

Line
Item

Question

Response*

1

Proposer Legal Name (and
applicable d/b/a, if any):

Petersen Industries, Inc.

2

Proposer Address:

4000 S.R. 60 W.
Lake Wales, FL 33859

3

Proposer website address:

www.petersenind.com

*

4

Proposer's Authorized
Representative (name, title,
address, email address & phone)
(The representative must have
authority to sign the "Proposer's
Assurance of Compliance" on
behalf of the Proposer and, in the
event of award, will be expected
to execute the resulting contract):

Casey Hardee- President/CEO
4000 S.R. 60 W.
Lake Wales, FL 33859
813-478-1454
chardee@petersenind.com

.

Proposer's primary contact for this
proposal (name, title, address,
email address & phone):

Casey Hardee- President/CEO
4000 S.R. 60 W.
Lake Wales, FL 33859
813-478-1454
chardee@petersenind.com

Proposer's other contacts for this
proposal, if any (name, title,
address, email address & phone):

Danielle Brown- Sales Admin/Marketing Manager
4000 S.R. 60 W.
Lake Wales, FL 33859
863-676-1493
dbrown@petersenind.com

5

6

*

.

*

Table 2: Company Information and Financial Strength
Line
Item
7

Question

Response•

Provide a brief history of your company,
including your company's core values,
business philosophy, and industry longevity
related to the requested equipment, products
or services.

Petersen Industries began over 60 years ago by producing a knuckle boom loader
used in the harvest of Florida citrus. A local municipality reached out and asked if
we could mount one on a truck chassis so they could use it to collect bulky items.
That was the first ever grapple truck purpose built for bulky municipal solid waste.
Ever since then our model "Lightning Loader'' has been synonymous with grapple
trucks throughout the entire United States.
Our mission at Petersen Industries is to help cities and counties stay clean and
hazard free by providing the best possible equipment to safely and efficiently collect
and dispose of discarded bulky items. We define bulky waste to mean anything that
does not fit in your rollout container.
What makes Petersen Industries uniquely qualified to do this is our laser focus on
our products' intended use. Other than just a few purchased components, over 90%
of our products are designed , machined and manufactured in-house. this includes
most hydraulic cylinders, pins, bushings, and everything in between. This gives us
control over both quality and delivery. We aren't reliant on other manufacturers,
sometimes overseas, to provide us with components for our customers. We not only
have parts for our new products, but know we also have the right part on the shelf
for customers in the field. Our ability to continually service our equipment after the
sale is the most common reason our customers say they only buy Petersen
Lightning Loaders!

Bid Number: RFP 040621
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Petersen Industries has held a contract with Sourcewell for over 10 years. It has
become our go-to strategy for selling our equipment with every new and existing
customer or prospect we meet. The simplicity of using the contract, along with the
ever-growing acceptance of it, make it our first choice for doing busmess every
time. Our expectations are to continue to promote the contract first as our preferred
method to provide our products to our customers.

*

Demonstrate your financial strength and
stability with meaningful data. This could
include such items as financial statements,
SEC filings, credit and bond ratings, letters
of credit, and detailed reference letters.
Upload supporting documents (as applicable)
in the document upload section of your
response.

Petersen Industries has enjoyed continued successful growth over the past 10 years.
We have grown on average over 20% year over year. That has also been profitable
growth with EBITDA in the 16-22% range each year. We have been able to add
plant and equipment of more than $5 million in the past several years to meet our
ever-growing demand. We have been able to do so without incurring any debt. We
make all of our capital expenditures with cash on hand. Financial reports and a
note from our CPA will be provided as an attachment.

*

What is your US market share for the
solutions that you are proposing?

Although there is no independent reporting agency that collects market share data
for grapple trucks, it is our belief the Petersen Industries holds more than 50% of
the municipal bulk waste grapple market in the United States.

*

11

What is your Canadian market share for the
solutions that you are proposing?

Our market share is slightly less in Canada, as is the demand for our product also.

*

12

Has your business ever petitioned for
bankruptcy protection? If so, explain in detail.

No

*

13

How is your organization best described: is
it a manufacturer, a distributor/dealer/reseller,
or a service provider? Answer whichever
question (either a) or b) just below) best
applies to your organization.
a)
If your company is best described as
a distributor/dealer/reseller (or similar entity),
provide your written authorization to act as a
distributor/dealer/reseller for the manufacturer
of the products proposed in this RFP. If
applicable, is your dealer network
independent or company owned?
b)
If your company is best described as
a manufacturer or service provider, describe
your relationship with your sales and service
force and with your dealer network in
delivering the products and services
proposed in this RFP. Are these individuals
your employees, or the employees of a third
party?

Manufacturer
In certain states we sell our product directly to municipal/governmental agencies with
our own employed sales force. We also have 26 contractual distributors in certain
states around the country. Their sales force is not employed directly be Petersen
Industries. Petersen Industries, being the OEM, completely up fit the chassis with our
equipment and deliver it to our dealers "ready to use". Our dealers have been
trained how to use the contract as our agent. Petersen Industries always has, and
will remain, as the single point of responsibility for any item sold through the contract.

If applicable, provide a detailed explanation
outlining the licenses and certifications that
are both required to be held, and actually
held, by your organization (including third
parties and subcontractors that you use) in
pursuit of the business contemplated by this
RFP.

We are required to and hold a Florida business license, Polk County Occupation
License, and a Florida Motor Vehicle Dealer License.

Provide all "Suspension or Debarment"
information that has applied to your
organization during the past ten years.

None

8

9

10

14

15

What are your company's expectations in the
event of an award?

Bid Number: RFP 040621
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Table 3: Industry Recognition & Marketplace Success
Line
Item

Questi.on

Response•

16

Describe any relevant industry awards or
recognition that your company has received
in the past five years

Gator100- Awarded by the University of Florida for the 100 fastest growing alumnus
owned or operated business.
Route Assistant- U.S. Patent pending 2020- Should have final approval in Q2 2021.

17

What percentage of your sales are to the
governmental sector in the past three years

83%

18

What percentage of your sales are to the
education sector in the past three years

1%

19

List any state, provincial, or cooperative
purchasing contracts that you hold. What is
the annual sales volume for each of these
contracts over the past three years?

Houston-Galveston Area Council (HGAC)- less than $1 million per year
Florida Sheriffs Association (FSA)- $4-$5 million per year

20

List any GSA contracts or Standing Offers
and Supply Arrangements (SOSA) that you
hold. What is the annual sales volume for
each of these contracts over the past three
years?

None

.
*

.
.
.

Table 4: References/Testimonials
Line Item 21. Supply reference information from three customers who are eligible to be Sourcewell participating entities.
Entity Name •

Contact Name •

Phone Number •

City of Bryan, TX

Jared Birkhead

(979)574-6619

*

Hillsborough, County of (FL)

Andy Morris

(813) 612-9111

City of Chattanooga, TN

Gary Franks

(423) 643-5559

*
*

Table 5: Top Five Government or Education Customers
Line Item 22. Provide a list of your top five government, education, or non-profit customers (entity name is optional),
including entity type, the state or province the entity is located in, scope of the project(s), size of transaction(s), and dollar
volumes from the past three years.
Entity Name

Entity Type •

State/
Province•

Miami-Dade
County, FL

Government

City of
Houston, TX
City of Boca
Raton, FL

Dollar Volume Past Three
Years*

Scope of Work •

Size of Transactions*

Florida- FL

Models RS3, TL3 and TR3
grapple loader and body

Between $81,265 and
$106,417

$2,290,342

Government

Texas- TX

Model RS3 Rear Steer grapple
loader and body

Between $88,393 and
$100,025

$2,634,394

Government

Florida- FL

Models AL 1 and TL3 grapple
loader and body

Between $73,631 and
$93.929

$710,837

Government
City of
Indianapolis, IN

Indiana -IN

Model TL3 grapple loader and
body

$68,429

$753,225

City of
Memphis, TN

Tennessee- TN

Models RS3 and TL3 grapple
loaderS and body

Between $76,845 and
$84,516

$1,221 ,727

Government

.
.
.
.
.

Table 6: Ability to Sell and Deliver Service
Describe your company's capability to meet the needs of Sourcewell participating entities across the US and Canada, as applicable.
Your response should address in detail at least the following areas: locations of your network of sales and service providers, the number
of workers (full-time equivalents) involved in each sector, whether these workers are your direct employees (or employees of a third
party), and any overlap between the sales and service functions.

~~~~

!Question

Bid Number: RFP 040621
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Sales force.

Petersen Industries, Inc. employs 1 Sales Director, 4 direct full time Regional Sales
Managers (RSM), 4 Inside Sales Managers and one one Inside Sales Coordinator.
Each Outside RSM is responsible for a portion of direct sales to municipal entities,
as well as, managing the sales efforts of a select group of independently owned,
contractual dealers and their sales teams at each.

24

Dealer network or other distribution
methods.

Our dealer network consists of 28 independently owned distributor dealers that each
have at a minimum one physical location within their assigned Area of Primary Sales
Responsibility (APSR), as well as, multiple outside sales professionals and inside
sales support staff. Our dealers have a minimum of one location in the following
states: Massachusetts, New Hampshire, New York, Pennsylvania, Virginia, North
Carolina, South Carolina, Georgia, Florida, Tennessee, Kentucky, Ohio, Indiana,
Michigan, Illinois, Iowa, Missouri, Arkansas, Louisiana, Texas, Oklahoma, Nebraska,
Montana, Colorado, Arizona, Nevada, Idaho, Washington, and California

*

Petersen Industries has one mobile service truck that can be deployed within 24
hours anywhere within the state of Florida. In addition to that, we have a full in-house
service team that can perform any repair, warranty or otherwise, utilizing our $3+
million dollar parts inventory we keep on hand exclusively for replacement parts. In
addition to our capabilities, each of our dealers also employ the use of mobile
service technicians, in-house service technicians, and a minimum stocking level of
Petersen parts. If they do not have a part in stock most parts can be shipped out
within 24 hours of any request. Exceptional service after the sale is the primary
reason we are told customer continue to buy Petersen only for their grapple truck
needs.

*

I

25

Service force.

Describe in detail the process and
procedure of your customer service
program, if applicable. Include your
response-time capabilities and
commitments, as well as any incentives
that help your providers meet your stated
service goals or promises.

Our service procedure starts with directing all service related inquiries, whether
initiated by phone or our online chat, to our customer service department where a
team of 4 specialists, with a combined 120 years of Petersen experience, are able
to fully diagnose the problem remotely, determine what parts are needed and decide
the best course of action to getting the customer back up and running. Whether that
is to ship out parts with installation instructions directly to customers with their own
service capabilities, coordinate with one of our dealer distributors to have the work
performed by one of their technicians, or handling the service portion ourselves,
either in-house or with our mobile response unit. Most items are diagnosed and have
parts shipped out within 24 hours. for service related requests, response is usually
within 48-72 hours of initial contact. All of our dealer distributors participate in the
profit of parts sales within their APSR, thereby ensuring the necessary commitment to
have our customers taken care of in a timely fashion.

Describe your ability and willingness to
provide your products and services to
Sourcewell participating entities in the
United States.

Sourcewell has been, and will remain, a large part of our business with municipal
and governmental entities. Our dealers all appreciate, and are well versed in, our
contract, its nuances, and how to get the customer what they need as easily and
painlessly as possible. We include Sourcewell in every conversation we have with
potential buyers, letting them know they have an easy alternative to the bid process.
The largest advantage is that it will be more competitive than any price they can
receive by going out to bid on their own. The work has largely been done for them
and so the discounts are deeper than any other bid price we give out.

28

Describe your ability and willingness to
provide your products and services to
Sourcewell participating entities in Canada.

Although we currently have no location of our own in Canada, we have relationships
with entities that are willing and able to sell and service our products. We have
relationships with entities in Montreal, Ontario, and Kelowna that are familiar with our
products, their capabilities and the repair and maintenance.

29

Identify any geographic areas of the United
States or Canada that you will NOT be
fully serving through the proposed contract.

We have customers in all 50 states and every province in Canada. We are willing
and able to assist any and all governmental entities within these two countries.

Identify any Sourcewell participating entity
sectors (i.e., government, education, not-forprofit) that you will NOT be fully serving
through the proposed contract. Explain in
detail. For example, does your company
have only a regional presence, or do other
cooperative purchasing contracts limit your
ability to promote another contract?

We will not be excluding ANY entity sectors.

Define any specific contract requirements
or restrictions that would apply to our
participating entities in Hawaii and Alaska
and in US Territories.

No restrictions.

26

27

30

31
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Table 7: Marketing Plan
Line
Item
32

33

34

35

Question

Response•

Describe· your marketing strategy for
promoting this contract opportunity.
Upload representative samples of your
marketing materials (if applicable) in
the document upload section of your
response.

The primary marketing strategy starts with making existing customers and potential
prospects aware of the opportunity to purchase through the Sourcewell contract. We have
now held a contract long enough that our sales team and dealers' sales teams prefer to
lead with this contract rather than use it as an option of last resort. We include the
Sourcewell logo on our website for familiarity. We also put magnetic Sourcewell decals on
all of our demonstrator vehicles while out demo'ing our products. We are starting to
resume attendance at trade shows where we display the Sourcewell flag and magnet at
our display booths. Lastly, we developed, in conjunction with our Sourcewell rep, Nick
Trout, our Most Valuable Partner (MVP) Program for the dealer that records the largest
number of sales through the Sourcewell contract for 2021 . The winner will be announced
and recognized at the Waste Expo in 2022. This will help promote healthy competition
and awareness throughout our dealer network.

Describe your use of technology and
digital data (e.g., social media,
metadata usage) to enhance
marketing effectiveness.

Our most obvious use of digital data starts with our website where we receive thousands
of hits monthly. We display the Sourcewell logo and link at the bottom of the home
landing page so everyone knows right up front that Sourcewell is a buying option for
them. We are also actively pursuing a social media strategy where we will be distributing
a steady stream of product specific content. We intend to connect it to Sourcewell and
promote the existence of our new Sourcewell contract on these platforms. This will enable
us to quickly disseminate to our followers the ability to procure Petersen products via
Sourcewell.

In your view, what is Sourcewell's role
in promoting contracts arising out of
this RFP? How will you integrate a
Sourcewel!-awarded contract into your
sales process?

We don't rely on Sourcewell to do our marketing. Sourcewell, being a governmental entity,
is responsible for developing, issuing, analyzing and awarding contracts. Although we
appreciate any promotion or awareness campaign Sourcewell chooses to undertake, it is
our responsibility to let our customers and prospects know about their ability to use our
contract with Sourcewell to their betterment. AS stated previously, when we get !O the
point in any negotiation about how to procure our equipment, we lead with our Sourcewell
contract as our preferred method. Every governmental customer of ours knows that is an
option. It is by their choice if they choose to purchase by some other means.

Are your products or services
Because each customer of ours is unique, we prefer to help build specifications though
direct interaction rather than making someone attempt to spec out their own equipment on
available through an e-procurement
ordering process? If so, describe your their own. We do not offer any e-procurement at this time and do not intend to in the
a-procurement system and how
near future.
governmental and educational
customers have used it.
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Table 8: Value-Added Attributes
Line
Item
36

37

38

39

40

41

Question

Response*

Describe any product, equipment,
maintenance, or operator training
programs that you offer to
Sourcewell participating entities.
Include details, such as whether
training is standard or optional,
who provides training, and any
costs that apply.

Every Sourcewell customer can receive free onsite operator and maintenance training upon
delivery of any unit purchased through the Sourcewell contract. We normally charge $1500
for this expense since it involves travel anywhere in the U.S. and Canada. This training is
done by a Petersen Industries employee that is a "trained trainer".

Describe any technological
advances that your proposed
products or services offer.

The beauty of the Petersen Lightning Loader products is their simplicity to use and
maintain. We have intentionally avoided overcomplicating the equipment with computers,
chips, and electronics that are hard to diagnose. We make sure that all new innovations to
parts and products are backwards compatible so our existing customers can benefit from
new innovations as well as new customers. The simplicity of our unit allows us to easily
troubleshoot and diagnose problems remotely so we can quickly get out the parts and
corrective action needed to get the truck back on route. That is what our customers tell us
they appreciate the most. Where we are using technology is with our service and warranty
department. By using live video chats, they can see first hand what is going on with the
equipment and can diagnose remotely along with the customer's technician providing free,
step-by-step instruction.

Describe any "green" initiatives
that relate to your company or to
your products or services, and
include a list of the certifying
agency for each.

Although we ae not pursuing any green initiatives that require an agency oversight, we are
exploring option such as environmentally friendly hydraulic oil, better capture of solvent and
paint emissions from our painting process, and even compatibility of our products with
electric vehicles. We see electric power as a large part of the future and are exploring
ideas to make our products run on battery power on electric or non-electric vehicles. This
project is in its early stages and will take some time to see results.

Identify any third-party issued ecolabels, ratings or certifications that
your company has received for
the equipment or products
included in your Proposal related
to energy efficiency or
conservation, life-cycle design
(cradle-to-cradle), or other
green/sustainability factors.

N/A

Describe any Women or Minority
Business Entity (WMBE), Small
Business Entity (SBE), or veteran
owned business certifications that
your company or hub partners
have obtained. Upload
documentation of certification (as
applicable) in the document
upload section of your response.

N/A

What unique attributes does your
company, your products, or your
services offer to Sourcewell
participating entities? What makes
your proposed solutions unique in
your industry as it applies to
Sourcewell participating entities?

We offer the widest variety of bulk waste solutions in the solid waste industry. When we
pair that with our experience with the Sourcewell contract we become the most dynamic
solution for all municipal and governmental entities to get exactly what they want to best suit
their needs. Unlike other cooperative contracts in the U.S. that either separate the
equipment from the chassis or only let the chassis dealers hold contracts, the Sourcewell
contract allows us to establish the right chassis specifications to best fit our equipment. We
are then able to offer the most complete package with the easiest path to acquisition.
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Table 9: Warranty
Describe in detail your manufacturer warranty program, including conditions and requirements to qualify, claims procedure,
and overall structure. You may upload representative samples of your warranty materials (if applicable) in the document
upload section of your response in addition to responding to the questions below.
Line
Item

Question

Response•

42

Do your warranties cover all products, parts, and
labor?

yes absolutely!

43

Do your warranties impose usage restrictions or
other limitations that adversely affect coverage?

We only ask that it is a warrantable failure. Very seldom do we have a
customer try to claim warranty on something they accidentally damaged, but
it does happen. We often times will still cover an item that shouldn't be
covered if the customer is willing to allow us to come explain what
happened and train their operators to prevent it from happening again.

44

Do your warranties cover the expense of
technicians' travel time and mileage to perform
warranty repairs?

Yes in most cases it does. We cover it ourselves in the states we sell
direct. We reimburse our dealers who are performing onsite warranties. Most
warranty failures are able to be fixed at the customer's location with a
service tech and service truck. Our customers really appreciate not having to
take it somewhere and leave it for repairs.

45

Are there any geographic regions of the United
States or Canada (as applicable) for which you
cannot provide a certified technician to perform
warranty repairs? How will Sourcewell
participating entities in these regions be provided
service for warranty repair?

No. we can provide service coverage throughout the U.S and Canada.

Will you cover warranty service for items made by
other manufacturers that are part of your proposal,
or are these warranties issues typically passed on
to the original equipment manufacturer?

Any item that is supplied with our equipment at time of purchase that was
part of the sale (meaning they paid for it in the initial acquisition price) will
be covered by our warranty and we will take it up with the supplier, if
necessary. Any items added to the vehicle without our knowledge or
approval will not be covered.

*

What are your proposed exchange and return
programs and policies?

For any potential warranty claim, we ask that the customer contact either
Petersen directly or their local dealer to start an official warranty claim and
receive a tracking number. We then identify the parts needed to perform the
repair. We will invoice for the part and freight when we ship it out, but we
will include a prepaid return freight authorization to have the failed part
returned to us. Once we receive it, inspect it and determine it is a covered
failure, we will issue a credit for all parts and freight sent to correct the
issue along with an additional credit for any labor incurred.

*

Each of our dealers has the ability to contract with their customer for a
service contract for any length or time, if they so choose. We offer a factory
service contract to our direct customers that provides for routine inspection
and maintenance of the equipment. This can be added at an agreed upon
price determined by the amount of responsibility the customer wants to
transfer to us.

*

46

47

48

Describe any service contract options for the
items included in your proposal.
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Table 10: Payment Terms and Financing Options
Line
Item

Question

Response•

49

What are your payment terms (e.g., net 10, net 30)?

We offer net30 day terms to all participating members of Sourcewell. *

50

Describe any leasing or financing options available for use We utilize NCL Government Capital for leasing and financing
by educational or governmental entities.
opportunities with our Sourcewell customers. We were introduced to
them through Sourcewell. This is a very seamless transaction for the
customer since they are also a Sourcewell contract holder.

51

52

Briefly describe your proposed order process. Include
enough detail to support your ability to report quarterly
sales to Sourcewell as described in the Contract template.
For example, indicate whether your dealer network is
included in your response and whether each dealer (or
some other entity) will process the Sourcewell participating
entities' purchase orders.

Having been a Sourcewell contract holder for many years now, we
have streamlined our order entry and reporting process to where it
works without much effort. Although our dealers are able to use our
Sourcewell contract for their orders, we collect all funds necessary
to be distributed back to Sourcewell for the fees. We always ensure
the customer has issued the purchase order with the correct
contract number and pricing prior to accepting the order. We then
require that they sign a purchase agreement contract that spells out
that it will be a Sourcewell contract purchase and that fees will be
paid by us for their use of the contract. The fees are not reflected
in their pricing in any way. It is our expense and part of our initial
acquisition cost.

Do you accept the P-card procurement and payment
process? If so, is there any additional cost to Sourcewell
participating entities for using this process?

We do accept it for smaller purchases (parts) and there are no
additional charges.
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Table 11: Pricing and Delivery
Provide detailed pricing information in the questions that follow below. Keep in mind that reasonable price and product adjustments can
be made during the term of an awarded Contract as desribed in the RFP, the template Contract, and the Sourcewell Price and Product
Change Request Form.
Line
Item

Question

Response*

Describe your pricing model (e.g. , line-item discounts or
product-category discounts). Provide detailed pricing data
(including standard or list pricing and the Sourcewell
discounted price) on all of the items that you want
Sourcewell to consider as part of your RFP response. If
applicable, provide a SKU for each item in your proposal.
Upload your pricing materials (if applicable) in the
document upload section of your response.

Petersen has always worked off of a discounted price from our
published list price. The price list uploaded will show the list price
and then out to the side will show the percentage discount from
that price offered to the Sourcewell member. Because the contract
allow for additional discounts beyond what is stated on the price
list, very often our customer using the contract will receive
significantly more discount than what is shown.

Quantify the pricing discount represented by the pricing
proposal in this response. For example, if the pricing in
your response represents a percentage discount from
MSRP or list, state the percentage or percentage range.

The published price list and discount uploaded will show a standard
2% off of list. We have issued up to 10% discounts to customers
using the contract that are buying multiple units. Because of the
volatility in the steel and oil industries in recent years, it is difficuH
to offer a large discount across the board not knowing what the
commodities market will look like at the time of purchase. Either
way, our customers will always receive a larger discount on their
Sourcewell quoted price than by any other means they attempt to
purchase through . This is how we keep our Sourcewell contract
primary.

*

Certain models in our product mix have better economies the larger
the quantity being purchased; others do not. We attempt to
maximize the discount based on what model and option
combination the customer chooses. If we can create efficiencies
with multiple units, we will always pass that savings along to the
customer by way of additional discount.

*

Propose a method of facilitating "sourced" products or
related services, which may be referred to as "open
market" items or "nonstandard options". For example, you
may supply such items "at cost" or "at cost plus a
percentage," or you may supply a quote for each such
request.

We call these "non-contract items" and usually employ a cost plus
model to the item depending on its cost and the amount of
additional labor required to facilitate the request. The larger the
dollar amount the smaller the additional markup factor. We will
calculate our additional labor at our current labor rate of $120/hr
and then discount it according to the level of discount being offered
on contract items.

*

Identify any element of the total cost of acquisition that is
NOT included in the pricing submitted with your response.
This includes all additional charges associated with a
purchase that are not directly identified as freight or
shipping charges. For example, list costs for items like predelivery inspection, installation, set up, mandatory training,
or initial inspection . Identify any parties that impose such
costs and their relationship to the Proposer.

We will provide a line item on our pricing called Pre-Delivery
Inspection. This will be a flat rate of $1 ,000 and will be included as
a contract item. Not all dealers will participate in the POl fee as
some include it as part of their normal pricing and delivery model.
Nothing will be in addition to the quoted price. Our Sourcewell
quoted price will be all-inclusive.

58

If freight, delivery, or shipping is an additional cost to the
Sourcewell participating entity, describe in detail the
complete freight, shipping, and delivery program.

We provide a freight matrix as part of our Sourcewell pricing when
we submit our price list. These are guaranteed maximum freight
rates and are often less once delivered. Again, this will not be
outside of our Sourcewell contract.

59

Specifically describe freight, shipping , and delivery terms or
programs available for Alaska, Hawaii, Canada, or any
offshore delivery.

We provide freight to those locations currently through third party
shippers that can haul the truck or equipment on a trailer rather
than incurring any mileage to the vehicle. Again, our freight matrix
will cover these costs.

*

Describe any unique distribution and/or delivery methods or
options offered in your proposal.

For most of our deliveries within the continental U.S. the truck will
be driven to its final destination. The customer can choose to have
the vehicle transported on a trailer so as to not incur the mileage.
Although this is more expensive, the optional rates will be included
as part of the contract pricing.

*

53

54

55

56

57

60

Describe any quantity or volume discounts or rebate
programs that you offer.

*

*

.

Table 12: Pricing Offered
Line
The Pricing Offered in this Proposal is: •
Item
61

Comments

c. better than the Proposer typically offers to GPOs, cooperative procurement organizptions, or state purchasing
departments.
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Table 13: Audit and Administrative Fee
Line
Item
62

63

Response*

Question
Specifically describe any self-audit process or program that you
plan to employ to verify compliance with your proposed Contract
with Sourcewell. This process includes ensuring that Sourcewell
participating entities obtain the proper pricing, that the Vendor
reports all sales under the Contract each quarter, and that the
Vendor remits the proper administrative fee to Sourcewell.

Identify a proposed administrative fee that you will pay to
Sourcewell for facilitating, managing, and promoting the Sourcewell
Contract in the event that you are awarded a Contract. This fee
is typically calculated as a percentage of Vendor's sales under the
Contract or as a per-unit fee ; it is not a line-item addition to the
Member's cost of goods. (See the RFP and template Contract for
additional details.)

We have been performing this audit for several years now
with our contract. We have a sales administrator, Danielle
Brown, who is responsible for recording all equipment sales.
She ensures that all orders received for Sourcewell contract
pricing has all of the proper documentation, when accepting
the order and that all fees to be paid are properly identified.
Sourcewell contract orders are kept in a special file that
notifies our Accounts Receivable team when a unit is ready
to be invoiced. It is automatically entered into our Sourcewell
fees payable account and held until the next payment is due.
Our sales administrator personally reviews each Sourcewell
payment due and matches it to the equipment sold. Our
CFO gets final approval and oversight to ensure nothing was
' missed during the quarter for which the fee payment is
being sent. This gives us 3 separate layers of verification to
be certain all necessary fees are paid on time and in full.

*

We will pay one full percent of the contract purchase price
for all equipment and related components due on the
invoice. Most of our unit sales are in the 6 figure range. The
average fee paid to Sourcewell per transaction for our
products is $1500 per. It can be lower at times, but it can
also be as much as $3,000 per unit. By making it a flat
percentage of everything sold, it is easier to track and
calculate than any other method we have explored.

•

Table 14A: Depth and Breadth of Offered Equipment Products and Services
Line
Item
64

65

Question

Response•

Provide a detailed description of the
equipment, products, and services that you
are offering in your proposal.

Our company is laser-focused on bulk waste collection solutions. We do not
manufacture or sell any other waste related products. That being said, we have 13
different loader models and over 40 different standard bodies and 6 models of
trailers to serve in conjunction with the loaders we manufacture. we· offer the largest
lineup and broadest variety of bulk waste collection solutions in the entire waste
collection industry. You will be able to see this with the brochures in the download
section.

Within this RFP category there may be
subcategories of solutions. List subcategory
titles that best describe your products and
services.

on Page 3 Section II B. 1. b. Knuckleboom and grapple loaders, hook and hoist
dumpster loaders, roll-off trucks, and container handlers
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Table 148: Depth and Breadth of Offered Equipment Products and Services
Indicate below if the listed types or classes of equipment, products, and services are offered within your proposal. Provide additional
comments in the text box provided, as necessary.
Line Item

Category or Type

66

rYes
Commercial/Industrial-sized refuse and recycling
containers, roll-off containers and collection bins of r. No
metal construction

67

Knuckleboom and grapple loaders

Offered*

r.

Yes

r No
68

r.

Hook and hoist dumpster loaders

Yes

r No

69

r.

Roll-off trucks and container handlers

r

70

Refuse and recyclable material balers and
compactors

Yes
No

rYes
r. No

Comments
not offered

.

Yes. This is the primary product we
are bidding

*

We have models that are designed
to work in conjunction with hook and
cable hoists. We will be submitting
option pricing on the appropriate size
and models that our loaders work
with.
we have a model CP3 loader that is
specifically designed and used for
the transportation and placement of
commercial front and rear load
containers.
not offered

.
*

*

Table 15: Industry Specific Questions
Line
Item
71

Question

Response •

If you are awarded a contract, provide a
few examples of internal metrics that will
be tracked to measure whether you are
having success with the contract.

Since we have had a contract for several years we already track metrics. It is our
goal to have our sales % sold through Sourcewell to outpace our overall growth by
at least 5%. so far we have been able to accomplish that goal and plan to see the
trend continue

72

Describe the serviceability of the products 95% of the finished products we produce are machined and manufactured in-house.
included in your proposal (parts availability, Because of this, we very seldom have supply chain issues. Here in the days of
warranty and technical support, etc.).
COVID delays, that has become a very significant advantage! not only are we able
to meet our new unit production responsibilities but also supply the necessary repair
and replacement parts for units already in service. Our technical support staff on-site
is second to none. We excel most in customer service and response.

73

Describe advancements reflected in the
equipment or products offered in your
proposal, such as safety, longevity or life
cycle cost measures.

*

We have a continuous improvement plan in place where, lead by a team of our own
production and engineering staff, we continuously look for, and find, ways where we
can improve product and/or process. This provides our customers the most advance
product and ensures we are striving to keep our costs in check. In addition to
existing products, we have tripled our engineering staff in the past 2 years with the
intent of developing and releasing new products to market that further benefit our
customers' need to collect and handle bulk waste.

Table 16: Exceptions to Terms, Conditions, or Specifications Form
Line Item 74. NOTICE: To identify any exception, or to request any modification, to the Sourcewell template Contract terms, conditions, or specifications, a
Proposer must submit the exception or requested modification on the Exceptions to Terms, Conditions, or Specifications Form immediately below. The
contract section, the specific text addressed by the exception or requested modification, and the proposed modification must be identified in detail.
Proposer's exceptions and proposed modifications are subject to review and approval of Sourcewell and will not automatically be included in the contract.
Contract Section

Term, Condition, or Specification

Exception or Proposed Modification
No Exceptions

Documents
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Ensure your submission document(s) conforms to the following:
1. Documents in PDF format are preferred. Documents in Word, Excel, or compatible formats may also be provided.
2. Documents should NOT have a security password, as Sourcewell may not be able to open the file. It is your sole responsibility to
ensure that the uploaded document(s) are not either defective, corrupted or blank and that the documents can be opened and viewed
by Sourcewell.
3. Sourcewell may reject any response where any document(s) cannot be opened and viewed by Sourcewell.
4. If you need to upload more than one (1) document for a single item, you should combine the documents into one zipped file. If the
zipped file contains more than one (1) document, ensure each document is named, in relation to the submission format item responding
to. For example, if responding to the Marketing Plan category save the document as "Marketing Plan."
•
•
•
•
•
•

Financial Strength and Stability - Financial Strength CPA Letter & Altus Report.pdf- Tuesday March 23, 2021 12:30:41
Marketin g Plan/Samples - Sourceweii_Marketing.zip- Tuesday March 23, 2021 13:24:29
WMBE/MBE/SBE or Related Certificates (optional)
Warran ty Information- Warranty Statement. pdf- Monday March 22, 2021 13:38:51
E.riQng- Sourcewell Price List 2021 (2).zip- Monday March 29, 2021 13:39:02
Upload Additional Document- COl and Terms.zip- Monday March 29, 2021 15:18:41
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Proposer's Affidavit

PROPOSER AFFIDAVIT AND ASSURANCE OF COMPLIANCE

I certify that I am the authorized representative of the Proposer submitting the foregoing Proposal with the legal authority to bind the
Proposer to this Affidavit and Assurance of Compliance :
1. The Proposer is submitting this Proposal under its full and complete legal name, and the Proposer legally exists in good standing in
the jurisdiction of its residence.
2. The Proposer warrants that the information provided in this Proposal is true, correct, and reliable for purposes of evaluation for
contract award.
3. The Proposer, including any person assisting with the creation of this Proposal, has arrived at this Proposal independently and the
Proposal has been created without colluding with any other person , company, or parties that have or will submit a proposal under
this solicitation; and the Proposal has in all respects been created fairly without any fraud or dishonesty. The Proposer has not
directly or indirectly entered into any agreement or arrangement with any person or business in an effort to influence any part of
this solicitation or operations of a resulting contract; and the Proposer has not taken any action in restraint of free trade or
competitiveness in connection with this solicitation. Additionally, if Proposer has worked with a consultant on the Proposal, the
consultant (an individual or a company) has not assisted any other entity that has submitted or will submit a proposal for this
solicitation.
4. To the best of its knowledge and belief, and except as otherwise disclosed in the Proposal, there are no relevant facts or
circumstances which could give rise to an organizational conflict of interest. An organizational conflict of interest exists when a
vendor has an unfair competitive advantage or the vendor's objectivity in performing the contract is, or might be, impaired.
5. The contents of the Proposal have not been communicated by the Proposer or its employees or agents to any person not an
employee or legally authorized agent of the Proposer and will not be communicated to any such persons prior to Due Date of this
solicitation.
6. If awarded a contract, the Proposer will provide to Sourcewell Participating Entities the equipment, products, and services in
accordance with the terms, conditions, and scope of a resulting contract.
7. The Proposer possesses, or will possess before delivering any equipment, products, or services, all applicable licenses or
certifications necessary to deliver such equipment, products, or services under any resulting contract.
8. The Proposer agrees to deliver equipment, products, and services through valid contracts, purchase orders, or means that are
acceptable to Sourcewell Members. Unless otherwise agreed to, the Proposer must provide only new and first-quality products and
related services to Sourcewell Members under an awarded Contract.
9. The Proposer will comply with all applicable provisions of federal, state, and local laws, regulations, rules, and orders.
10. The Proposer understands that Sourcewell will reject RFP proposals that are marked "confidential" (or "nonpublic," etc.), either
substantially or in their entirety. Under Minnesota Statutes Section 13.591, subdivision 4, all proposals are considered nonpublic
data until the evaluation is complete and a Contract is awarded . At that point, proposals become public data. Minnesota Statutes
Section 13.37 permits only certain narrowly defined data to be considered a "trade secret," and thus nonpublic data under
Minnesota's Data Practices Act.
11 . Proposer its employees, agents, and subcontractors are not:
1. Included on the "Specially Designated Nationals and Blocked Persons" list maintained by the Office of Foreign Assets Control
of the United States Department of the Treasury found at: https"Uwww treasury,gov/ofac/downloads/sdnlist pdf;
2. Included on the government-wide exclusions lists in the United States System for Award Management found at:
https://sam,gov/SAM/; or

Bid Number: RFP 040621

Vendor Name: Petersen Industries, Inc.
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3. Presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from programs operated
by the State of Minnesota; the United States federal government or the Canadian government, as applicable; or any
Participating Entity. Vendor certifies and warrants that neither it nor its principals have been convicted of a criminal offense
related to the subject matter of this solicitation.

r.r By checking this box I acknowledge that I am bound by the terms of the Proposer's Affidavit, have the legal authority to submit this
Proposal on behalf of the Proposer, and that this electronic acknowledgment has the same legal effect, validity, and enforceability as if I
had hand signed the Proposal. This signature will not be denied such legal effect, validity, or enforceability solely because an electronic
signature or electronic record was used in its formation. - Casey Hardee, President/CEO, Petersen Industries, Inc.
The Proposer declares that there is an actual or potential Conflict of Interest relating to the preparation of its submission, and/or the
Proposer foresees an actual or potential Conflict of Interest in performing the contractual obligations contemplated in the bid.

r

Yes

r. No

The Bidder acknowledges and agrees that the addendum/addenda below form part of the Bid Document.
Check the box in the column "I have reviewed this addendum" below to acknowledge each of the addenda.

File Name

I have reviewed the
below addendum and
attachments (if
applicable)

Pages

Addendum_2_Bulk_Solid_Waste_Equipment_RFP_040621
Fri February 19 2021 08:07 AM
, Addendum_1_Bulk_Solid_Waste_Equipment_RFP_040621
Thu February 18 2021 01 :07 PM

Bid Number: RFP 040621

Vendor Name: Petersen Industries, Inc.
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Petersen Industries, Inc.
Standard Terms and
Conditions
1. Payment in net 30 days after delivery with approved credit; otherwise C.O.D. In some

instances, a deposit may be required upon order acceptance.
2. Multiple unit orders will be invoiced individually as they are completed.
3. Delivery Cost: F.O.B. Lake Wales, Florida unless otherwise stated in quotation.
4. Price does not include taxes of any kind unless specifically noted in quotation.
5. Price valid for thirty (30) days from quotation date.
6. Price excludes any fees, taxes, export packaging or any cost other than the quoted product
installation at the factory in Lake Wales, Florida, unless otherwise noted on quotation.
7. The quoted price is calculated under the assumption that the loader-body is to be installed
on a conventional cab/chassis meeting Petersen's minimum recommended specifications
for model quoted. Additional charges may be incurred if other chassis are supplied.
8. The completion date quoted is only valid for the number of units priced in the,quotation
letter. Any additional units ordered off this quotation may have later completion dates.
Until a signed purchase agreement is received, quoted delivery dates are subject to prior
commitment.
9. All prices quoted include the following Petersen standard paint/colors only unless
otherwise stated on quotation. Loader: Orange, industrial grade enamel. Body: Black,
industrial grade enamel.
10. Standard Warranty includes three-year major structural and one-year hydraulics.
11. Price does not include cost of cab/chassis unless otherwise stated in quotation.

12. A training DVD and/or training by a factory representative, at our plant, is included with
all loader purchases. Additional training at a location selected by the customer is also
available for an additional cost.

Rev . 11/2019
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Terms and Conditions

This Purchase Agreement constitutes the entire agreement of the parties hereto with respect to the
purchase and sales of the Lightning Loader® and/or other products described and referred to on the face
page hereof, all prior representations and understanding having been merged herein. This agreement may not
be modified or terminated orally. No claimed modification, termination, or waiver of any of its provisions
shall be valid unless in writing signed by the party to be bound thereby. The terms and conditions hereof and
of the Lightning Loader® warranty supersede and cancel any tenns contained in any other documents to the
extent they are inconsistent herewith. This Purchase Agreement becomes a binding contract when it signed
by both parties hereto on the face page hereof. Purchaser and Seller agree that this contract between them is
subject to the following:
1. Payment: All products listed herein are sold for cash, payable in lawful money of the United States of

America, or by check drawn upon and duly certified by a bank satisfactory to Seller and payable in such
money unless otherwise specified on the face page hereof.
2. Change of Price: Petersen retains the right to amend pricing prior to production on any item necessary under this
agreement. Customer will have the option, if such price change occurs, to cancel this agreement without penalty.
3. Subsequent Orders: Purchaser agrees to pay, in addition to the price specified on the face page hereof,
for all additional equipment not specified herein but subsequently ordered.
4. Force Majeure: Seller shall not be liable for failure to deliver or delays in delivery due to causes beyond
its control, including but not limited to strikes, lockouts or other labor difficulties, machinery
breakdowns, inability to obtain shipping space or transportation, delays of carriers of suppliers, fires, floods,
acts of God, war or other outbreak of hostilities, mobilization, civil commotion, riots, embargoes and
domestic or foreign governmental regulations or orders. In such event, Purchaser's sole remedy and Seller's
sole liability for failure to deliver, or delay in delivery, will be limited to the return of that part of the purchase
price which Purchaser may have paid to Seller.
5. Taxes: All sales, excise and similar taxes which Seller may be required to pay or collect with respect to
the Lightning Loader® products shall be for the account of Purchaser, except as otherwise required by
law. IfPurchaser claims exemption from applicable sales tax, a tax exemption certificate must be
provided Seller at least ten days prior to delivery.
6. EXCEPT AS STATED ON THE FACE HEREOF NO WARRANTY WHETHER OF
MERCHANTABILITY. FITNESS FOR PURfOSE OR OTHERWISE. EXPRESS OR IMPLIED
IN FACT OR BY LAW. IS OR SHALL BE APPLICABLE TO PRODUCTS SOLD HEREUNDER.
SELLER AND ITS DIRECT AND INDIRECT SUPPLIERS/VENDORS SHALL HAVE NO OTHER
OR FURTHER LIABILITY BY REASON OF THE MANUFACTURE OR SALE OF
ANY PRODUCTS SOLD HEREUNDER OR OF THEIR USE, WHETHER ON THE BASIS OF
BREACH OF WARRANTY, STRICT LIABILITY, NEGLIGENCE OR OTHERWISE. IN NO EVENT
SHALL SELLER OR ITS DIRECT OR INDIRECT SUPPLIER/VENDORS BE LIABLE FOR GENERAL,
SPECIAL, CONSEQUENTIAL OR INCIDENTAL DAMAGES RELATING TO PROPERTY
DAMAGE OR ECONOMIC LOSS (INCLUDING WITHOUT LIMITATION DAMAGES FOR LOSS
OF USE OR LOSS OF PROFITS).
7. Enforceability: In the event any provision of this Agreement is prohibited by a invalid under applicable
law, such provision shall be ineffective only to the extent of such prohibition or invalidity, without
affecting the remainder of such provision or the remaining provisions of this agreement which shall continue
in full force and effect.
8. Applicable Law and Venue: This agreement shall be interpreted and construed in accordance with the
laws of the State of Florida and shall inure to and be binding upon the parties hereto, their successors, or
assigns. In the event any legal action is taken in connection with this agreement, the proper venue for
said action shall be in Polk County, Florida.
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Lake Wales, Florida 33859
(863) 676-1493
www.petersenind .com

Trash Lightning
Loader®Warranty

Petersen Industries, Inc. ("Petersen") warrants each new Lightning Loader® and/or Trash Body it manufactures and each new part
and component sold by Petersen (except those excluded by Section 5 below) to be free from defects in material and workmanship,
provided the Lightning Loader® parts and components are operated and maintained in accordance with Petersen's published
operating and maintenance instructions applicable thereto. This warranty is subject to the terms and conditions stated below.
1. Warrantor: This warranty is granted by Petersen Industries, Inc. 4000 SR 60 West, Lake Wales, Florida 33859. All warranty work
must be accomplished by Petersen Industries, Inc. at its factory in Lake Wales, Florida or by such other facility specifically
authorized by Petersen. 8!1 warranty work performed by a facility other than Petersen must be approved by Petersen in writing prior
to commencement of said work.
2. Parties to Whom Warranty is Extended: This warranty shall be extended to any buyer and to any person to whom this product is
transferred during the duration of this warranty.
3. Duration of Warranty: The time periods applicable to the warranty of the specified component parts of this Lightning Loader® are
as follows:
a) Lightning Loader® Major Structural Component Parts- 3 years
b) Non-hydraulic Replacement Parts- 1 year
c) Hydraulic Components - 1 year
d) Dynamic Oil Heavy Duty Rotary Actuator • - 2 years *Does not apply to SAl or HA36*
4. Parts and component parts installed by Petersen are covered by this warranty except those parts and component parts excluded
by Section 5 below.
5. Parts and Components Not Covered: The following parts and components are not covered by the warranty:
a) any part or component not installed by Petersen Industries, Inc.;
b) any part of the vehicle cab, chassis, tires or engine (any warranty of these parts and components is provided by the original
manufacturer);
c) any part or component that shall have been subject to misuse, negligence, or accident;
d) any part or component that shall have deteriorated from extraordinary wear or exposure;
e) expendable items that would normally be replaced within the warranty period (e.g. hydraulic hoses on end of boom, brake
washers between bucket and boom, oil, filters, light bulbs).
6. Procedure for Obtaining Performance Under this Warranty: In order to qualify under this warranty, the owner must notify Petersen
Industries, Inc. within thirty (30) days of discovery of the defect and promptly deliver the Lightning Loader® or defective part to
Petersen Industries, Inc. at its factory in Lake Wales, Florida, or if requested by Petersen to such other authorized facility
designated by Petersen.
Upon receipt of such Lightning Loader®, part or component, if it is found not to be defective in material or workmanship, Petersen
shall notify the owner of such fact and request instructions for the return of such Lightning Loader®, part or component to the owner.
All costs of transporting Lightning Loader®(s) to and from Petersen Industries, Inc. or such other authorized facility designated by
Petersen shall be paid by owner.
7. Remedy: If, within the duration of this warranty, a part or component covered by this warranty proves to be defective in material
or workmanship, then the sole and exclusive remedy and Petersen's sole responsibility shall be at Petersen's option, the repairing
of the defective part or component or replacing of the same. Parts and labor shall be at the expense of Petersen. The replacement
part or component supplied pursuant to this warranty shall be warranted only for the remainder of the warranty period applicable to
the defective part or component.
8. Design Changes: Petersen reserves the right to make changes in the design or material of its products without incurring any
obligation to incorporate such changes in any product previously manufactured.
9. Exclusion and Disclaimers: This warranty does not extend to normal maintenance services such as cleaning, greasing,
mechanical adjustments and maintenance inspections or to any defect due to the negligence of others, failure to operate or
maintain the Lightning Loader® in accordance with the published operating and maintenance instructions furnished by Petersen,
unreasonable use, accidents, alteration or wear and tear.
[NO OTHERWARRANTYWHETHEROF MERCHANTABILITY, FITNESS OR OTHERWISE,EXPRESSOR IMPLIED IN FACT OR
BY LAW, IS GIVEN BY PETERSENWITH RESPECTTO ANY NEW LIGHTNING LOADER®, PART OR COMPONENT, OR WITH
RESPECTTO ANY WORK , AND NO OTHER OR FURTHER OBLIGATION OR LIABILITY SHALL BE INCURRED BY PETERSEN
BY REASON OF THE MANUFACTURE, SALE, OR LEASE OF ANY LIGHTNING LOADER®, PART, OR COMPONENT OR OF ITS
USE, WHETHER FOR BREACH OF WARRANTY, NEGLIGENCE OF MANUFACTURE OR OTHERWISE .]
In the event that the provision relieving Petersen of liability for negligence should for any reason be held ineffecUve, the remainder
of this paragraph shall remain in full force and effect.
The obligation of Petersen set forth in Section 7 above shall be the exclusive remedy for any breach of warranty. In no
event shall Petersen be liable for any general, consequential , or incidental damages relating to property damages or
economic loss, including without limitation any damages for loss of use or loss of profits. No distributor, dealer, agent
or employee of Petersen is authorized to extend any other or further warranty or incur any additional obligaUon on
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GENERAL SPECIFICATIONS
Reach

0

0

Main Boom & Tip Boom
Tip Extension

Tare Weight (empty)
Outrigger Span
Dump Body Hoist Capacity

20 ft . 7 inches

16 ft . 7 inches

4ft.
23,000 lbs.

11 ft.. 8 in .
23 tons

CONTROL OPTIONS:
Dual manual controls for outriggers and loader on both sides of the
truck for accessibility and visibility come standard on this model.
QUADSTICK® mechanically linked dual joystick controls (left) are also an
available option on the TL-3 and stationary top mount controls (right).

055

22-G-111
Approval to extend
the Redistricting
Commission Report
delivery date
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CITY OF COLLEGE PARK, MARYLAND
REGULAR MEETING AGENDA ITEM
AGENDA ITEM: 22-G-111_
Prepared By: Bill Gardiner
Assistant City Manager

Meeting Date: 08/03/2022

Presented By: Bill Gardiner

Proposed Consent: Yes

Originating Department:

Mayor and Council

Action Requested:

Council approval to extend the Redistricting Commission Report delivery date
from September 13, 2022 to September 27, 2022

Strategic Plan Objective:

OBJECTIVE 6
Inspire and nurture a welcoming and inclusive community that encourages and
embodies engagement, collaboration, and equity throughout our City.

Background/Justification:
The Redistricting Commission was established by Resolution 22-R-04 and has met four times since May 23,
2022 to review its charge, collect and analyze Census and other data, and engage a consultant. The
Commission would like to hold two public meetings in September to allow residents opportunities to review
the current population and voter data for the current districts, as well as to view and discuss draft district
boundaries that would be more equal. The Commission would like these meeting to be held in September
instead of August so that returning students will have an opportunity to participate.
The Council Resolution states that the Commission shall deliver its report to Council on September 13,
2022. The second public meeting is tentatively scheduled for September 12, 2022. Therefore, to allow for
possible changes based on public input at these meetings, the Commission respectfully requests that the
due date for its Report be extended to September 27, 2022.
Fiscal Impact:
None.
Council Options:
1. Approve the request to extend the Redistricting Commission report due date.
2. Deny the request to extend the report due date.
3. Request additional information.
Staff Recommendation:
Option #1
Recommended Motion:
I move to extend the Redistricting Commission report delivery date from September 13, 2022 until
September 27, 2022.
Attachments:
1. Resolution 22-R-04, Resolution to establish a Redistricting Commission
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22-R-04

RESOLUTION OF THE MAYOR AND COUNCIL OF THE CITY OF COLLEGE
PARK TO ESTABLISH A CITY REDISTRICTING COMMISSION TO REVIEW AND
RECOMMEND THE APPROPRIATE REAPPORTIONMENT OF THE CITY
COUNCIL DISTRICTS AND TO FORMULATE THE CHARGE TO THE
COMMISSION

WHEREAS, the Charter of the City of College Park requires the City to divide itself

into four (4) councilmanic districts with two (2) council members elected from each of these
four (4) districts; and
WHEREAS, the City was apportioned into the current fout councilmanic districts/two

councilmembers per district model in 1991; and
WHEREAS, § C2-2, "Districts" of the Charter of the City of College Park requires the

City to review its council districts not less than once every ten years, as soon as feasible after
the decennial federal census figures are published; and
WHEREAS, the decennial federal census has been taken and the figures are now

available; and
WHEREAS, it is now appropriate to review the council districts; and
WHEREAS, to provide for maximum citizen participation in the redistricting process,

the Mayor and Council have decided to appoint a citizens' Redistricting Commission to review
the councilmanic districts and make recommendations to the Mayor and City Council.
NOW, THEREFORE, BE IT RESOLVED that:

1.

An eleven ( 11) member Redistricting Commission shall be appointed, consisting

of eight (8) Commission members, one to be appointed by each Council member, with each
appointed member residing in that Council member's district; two (2) Commission members to

CAPS
[Brackets)

: Indicate matter added to existing resolution.
: Indicate matter deleted from resolution.
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22-R-04
be appointed by the Mayor; and one (1) Commission member appointed by the University of
Maryland Student Government Association. All members must be residents of the City.
The Mayor and Council shall make their appointments at a public meeting on April 12, 2022.
The Commission shall meet with the Mayor and City Council at the public meeting on April
26, 2022 to be officially constituted and receive the charge to the Commission contained in this
Resolution and for other purposes as determined by the Mayor and Council.
2.

The Commission shall commence its work as soon as possible and meet at least

monthly in accordance with . the City' s Policy and Procedures for Advisory Boards.

The

Commission shall elect a Chairperson from among the members. With support of the City
Attorney and other City staff as determined by the City Manager, the Commission shall
develop the redistricting plans as described below. City staff support may include an additional
temporary staff member employed by the City Manager to perform data support functions as
determined by the Commission. If requested by the Commission and approved by the Mayor
and Council, a Consultant may be engaged to assist the Commission with public outreach and
other matters as appropriate to completing its work.
3.

The City Manager is hereby authorized to expend up to $50,000 in support of

the Commission. This sum includes payment for a Consultant if requested by the Commission.
If this sum is insufficient, the City Manager will report same to the Mayor and Council for
further action.
4.

It is anticipated that the report and recommendation of the Commission will be

received by the City Council on September 13, 2022, and that action will be taken thereon by
November 15, 2022.

CAPS
[Brackets]

: Indicate matter added to existing resolution.
: Indicate matter deleted from resolution .
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22-R-04
CHARGE TO THE COMMISSION:
1.

The Commission shall review the combination of population and voters

mandated by§ C2-2 to determine whether reapportionment is necessary.
2.

If the Commission determines that reapportionment is necessary, it shall hold at

least two public hearing(s) to receive information and views from the public on the factors to be
considered in the reapportionment ofthe four (4) districts with two (2) council members
representing each district. If it is otherwise allowable for public meetings to be held in person,
one shall be held at Davis Hall and one shall be held at City Hall, with virtual meeting options
provided as technology allows. Written comment from the public shall also be accepted.
3.

The Commission shall develop at least three (3) redistricting plans for

submission to the Mayor and Council. The Commission will proceed with developing
reapportionment plans based only on the four (4) district, two (2) council member
configuration.
4.

Any reapportionment recommendation shall be based on the criterion of the sum

of population and actual voters. The reapportionment of districts shall ensure that the criterion
in each district is substantially equal to the criterion in every other district. Population consists
of the residents of College Park counted in the most recent decennial census preceding the
redistricting. In addition, if the commission has objective evidence about their numbers, the
commission may at its discretion include:
(A) Residents who were erroneously omitted from the census count;
(B) Residents of structures that have been built since the census count;
(C) Residents of properties annexed into the city after the completion of the
most recent census.

CAPS
[Brackets]

: Indicate matter added to existing resolution.
: Indicate matter deleted from resolution.
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22-R-04
Actual voters consist of those College Park residents registered to vote as of April 1 of the year
that reapportiomnent occurs who have voted in either:
(A) The irmnediately preceding statewide election, or
(B) The irmnediately preceding citywide election.
When apportioning the districts, the Cormnission shall also consider:
a.

Cormnonality of local economic and social interests;

b.

Preservation of the core of existing council districts;

c.

Geographic

d.

Respect for neighborhood; and

e.

Applicable Federal and State Constitutional and statutory requirements

compactnes~

of the districts;

including the Federal Voting Rights Act 42 U.S.C. § 1973.
ADOPTED by the Mayor and City Council ofthe City of College Park, Maryland at a

regular meeting on the
EFFECTIVE the

CJa

d

4

r.

a r.£[

day of
day of

WITNESS:

Fe..b/U~

FeJo /V~

'2022.
' 2022.

CITY OF COLLEGE PARK

IL-"-

..JaM-eVi-l J /f/1,,
Janeen S. Miller, City Clerk, CMC

Patrick L. Wojahil, Mayor

APPROVED AS TO FORM
AND LEGAL SUFFICIENCY:

CAPS
[Brackets]

: Indicate matter added to existing resolution.
: Indicate matter deleted from resolution .
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22-G-112
Approval of a
contract with
Hagerty Consulting
Inc.
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CITY OF COLLEGE PARK, MARYLAND
REGULAR MEETING AGENDA ITEM
AGENDA ITEM: 22-G-112
Prepared By: Suellen M. Ferguson
City Attorney

Meeting Date: 8/3/2022

Presented By: Gary Fields
Finance Director

Proposed Consent: Yes

Originating Department:

Finance

Action Requested:

Award of Consultant Agreement to Hagerty Consulting, Inc. (extra-majority
vote required)

Strategic Plan Objective:

OKR 1 – Innovate and improve City services to enhance quality, value, and
accessibility for all our residents.

Background/Justification:
From January 10, 2022 through July 10, 2022, Hagerty Consulting, Inc. (“Hagerty”), provided assistance to the
City, as an independent contractor, with the administration of the Coronavirus Local Fiscal Recovery Fund
(CLFRF) received under the American Rescue Plan Act (ARPA) (“Services”) through a Letter Proposal dated
January 13, 2021. The contract price for the Services was $28,000.00, which was approved by the City Manager.
City staff desires to complete the original Services provided by Hagerty, and to expand the Services, as described
in the Revised Task Order Budget Summary dated June 8, 2022, which is attached. Hagerty is very
knowledgeable about proper uses of and accounting for CLFRF funds received under ARPA, having represented,
among others, the State of Maryland. Based on its work so far, Hagerty is now familiar with the City’s operations
and financial system. Staff believes that assistance from Hagerty Consulting, Inc., is vital to ensuring
that ARPA funds are properly spent and reported. The Services can continue with no interruption if the
attached Consultant Agreement is approved.
The award of this Consultant Agreement would normally require a full bid process. However, §69-5 of the City
Code allows the Council, by an extra-majority vote, to authorize the bypassing of any or all bid procedure steps
in cases which, in the Council's judgment, warrant such action. Staff recommends that overriding the bid
process is warranted in this case.
Fiscal Impact:
The Contract Price is $36,103.00.
Council Options:
1. Bypass the formal bid process and award a Consultant Agreement to Hagerty Consulting, Inc., in
substantially the form attached for Services to support the City’s ongoing CLFRF administrative
needs for a total cost of $36,103.00 (extra majority required) and authorize the City Manager to sign on
behalf of the City.
2. Require a formal bid procedure to hire the consultant.
3. Take no action.
Staff Recommendation:
Option 1
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Recommended Motion:
I move to bypass the formal bid process and award a Consultant Agreement to Hagerty Consulting, Inc., in
substantially the form attached, for Services to support the City’s ongoing CLFRF administrative needs
for a total cost of $36,103.00 and authorize the City Manager to sign. (extra-majority vote required)
Attachments:
1. Consultant Agreement
2. Exhibit A Revised Task Order Budget Summary dated June 8, 2022
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CONSULTANT AGREEMENT
THIS CONSULTANT’S AGREEMENT (the “Agreement”) is made this _____ day of
___________, 2022, by and between the CITY OF COLLEGE PARK (the “City”), a municipal
corporation of the State of Maryland, and HAGERTY CONSULTING, INC., hereinafter referred to
as “Consultant”.
WHEREAS, from January 10, 2022 through July 10, 2022, Consultant provided assistance
to the City, as an independent contractor, with the administration of the Coronavirus Local Fiscal
Recovery Fund (CLFRF) received under the American Rescue Plan Act (ARPA) (“Services”)
through a Letter Proposal dated January 13, 2021; and
WHEREAS, Consultant desires to continue to provide the Services to, and expand the
Services for, the City, as described in the Revised Task Order Budget Summary dated June 8, 2022,
which is incorporated herein as Exhibit A; and
WHEREAS, the City desires that Consultant continue to provide and expand such Services.
NOW, THEREFORE, in consideration of the foregoing premises which are incorporated
herein, the mutual promises herein contained and other good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged, the parties agree as follows:
1.

Appointment. The City hereby engages Consultant, as an independent contractor

and not as an agent or employee of the City, to provide the Services as described herein and
related work, subject to the terms and provisions of this Agreement.
2.

Scope of Services. Pursuant to the Agreement, the Consultant agrees to furnish all

the material and perform all of the work in compliance with the requirements and standards
contained in the Contract Documents, as defined herein.

All work shall be performed in

accordance with the standards in the industry and utilizing reasonable efforts to perform work for
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the City under this Agreement.
A. The terms of the original agreement provided support and assistance to the City in its
administration of the CLFRF program and assumed that Consultant would conduct the
following activities, as referenced in Exhibit A:
1.

Advise City leadership and departments on COVID-19 programs, rules, and
requirements by providing US Treasury updates and analysis of guidance and
respond to ad hoc policy questions on eligibility.

2.

Coordinate and manage application intake, including verifying data and
information completeness from applicants and validating eligibility for
approximately 30 applications for the City’s CLFRF Small Business Grant
Program.

3.

Consistent with Federal rules and requirements, develop and finalize a
recommended application and evaluation criteria and methodology for the City’s
CLFRF Hospitality Grant Program.

4.

Design and finalize the application intake format, structure and process.

5.

Provide limited virtual training and technical assistance as needed to City
departments.

6.

Apply the City’s application and evaluation methodology to approximately 15
applications and provide the City with a recommendation for award.

7.

Assist with Federal and internal reporting, including but not limited to internal
summary overviews, management reporting, and others as needed.

8.

Establish bi-monthly project management calls to discuss CLFRF program and
provide a status update on all workstreams.

B. The Parties agree to expand the scope of services (“Scope of Services”) to support the
City’s ongoing CLFRF administrative needs to include completing the following
activities, fully stated in Exhibit A:
1. Client bi-monthly meetings, policy advisory, and internal project planning
calls.
2. Conducting program administration tasks such as:
a. Review anticipated additional applications submitted for Small
Business Grant Program to validate eligibility and supporting
documentation.
b. Review anticipated additional applications submitted for
Hospitality Grant Program and validate eligibility and support
documentation.
c. Prepare award notification letters to all grantees under the
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Hospitality Grant Program.
d. Develop a program design overview for a new workforce
development program.
e. Classify business industries into categories for the City's contact
database.
f. Develop Compliance Overview Document outlining SLFRF
and Uniform Guidance requirements and how they impact
SLFRF programs.
The Parties recognize that the on-going effects of the COVID-19 pandemic may impact
delivery of Services. Expected costs that may be incurred due to the need for social distancing,
personal protective equipment, and additional sanitary conveniences, are included in the contract
pricing.
3.

Dates of Work and Term. The original term for the work referenced in Paragraph

2(A) of this Agreement, was January 10, 2022 through July 10, 2022. The term for the Scope of
Services referenced in Exhibit A, including completion of work described in Paragraph 2(A) of this
Agreement that is not yet completed, is July 27, 2022 through November 30, 2022. It is understood
by the parties hereto that time is of the essence in the completion of the Services under this
Agreement.
4.

Contract Price. The City agreed to pay the Consultant, as consideration for the

Consultant’s satisfactory performance of the original scope of work referenced in Exhibit A and in
Paragraph 2(A) of this Agreement, a sum not to exceed Twenty-Eight Thousand Dollars
($28,000.00). The City

agrees to pay the Consultant, as consideration for the Consultant’s

satisfactory performance of the additional work referenced in Exhibit A and in Paragraph 2(B) of
this Agreement, a sum not to exceed Thirty-Six Thousand One Hundred Three Dollars ($36,103.00).
Project work will be billed on a time and materials basis that includes incidental costs such as, but
not limited to, printing, copying, and binding, that are passed through to the City without markup.
The total not to exceed price for all work encompassed in this Agreement is $64,103.00. Any travel
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and per diem required will be billed separately on a basis agreed by the parties. City agrees to
reimburse reasonable travel expenses. The position categories involved and hourly rate for the
Services is shown in attached Exhibit A. Any additional services outside the Scope of Services will
be negotiated and must be agreed to in writing by both parties with an amendment to this
Agreement.
Invoices for payment of Services and Additional Services may be submitted on a monthly
basis and must be supported by a summary of work completed and any other documentation
required by the City. Invoices will be paid after approval by the Finance Director. In no event
shall the amount billed by the Consultant for any work exceed that amount attributed to the work
completed as of the date of the bill.
5.

Contract Documents. This Agreement and the following enumerated documents,

which are incorporated by reference as if fully set forth herein, form the contract and are termed the
Contract Documents:
Exhibit A Consultant’s Revised Task Order Budget Summary dated June 8, 2022
Required affidavits and certifications
In the event of a conflict between the Contract Documents and the Agreement, the terms of this
Agreement shall prevail.
6.

Other Payments; Expenses; Taxes. The City will not be responsible for any cost

or expenses of operation of any kind associated with Consultant’s provision of services pursuant to
this Agreement, except as set out herein. Consultant shall be entitled to no fees, bonuses, contingent
payments, or any other amount in connection with the services to be rendered hereunder except as
set out herein. The parties hereto further agree that the City shall have no obligation to reimburse,
pay directly or otherwise satisfy any expenses, except travel expenses, of the Consultant in
connection with the performance of his obligations under this Agreement.
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It is expressly understood and acknowledged by the parties hereto that the fees payable
hereunder shall be paid in the gross amount, without reduction for any Federal or State withholding
or other payroll taxes, or any other governmental taxes or charges. The parties hereto further
recognize that Consultant, as an independent Consultant of the City, is responsible for directly
assuming and remitting any applicable Federal or State withholding taxes, estimated tax payments,
Social Security payments, unemployment compensation payments, and any other fees, taxes, and
expenses whatsoever. In the event that Consultant is deemed not to be an independent contractor by
any local, state or federal governmental agency, Consultant agrees to indemnify and hold harmless
the City for any and all fees, taxes, costs and expenses, including, but not limited to, attorneys fees
incurred thereby.
7.

Insurance. Consultant will purchase and maintain during the entire term of this

Agreement, comprehensive general liability insurance, professional errors and omissions insurance,
automobile insurance and workers’ compensation insurance with limits of not less than those set
forth below, issued by an insurer authorized to do business in Maryland. On each policy except for
workers compensation and professional errors and omissions, Consultant will name the City of
College Park as an additional insured.
A. Comprehensive General Liability Insurance
(1)

Personal injury liability insurance with a limit of $1,000,000 each
occurrence/aggregate;

(2)

Property damage liability insurance with limits of $500,000.00 each
occurrence/aggregate.
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All insurance shall include completed operations and contractual liability coverage.
B. Professional Errors and Omissions Insurance. The Consultant shall maintain a
policy with limits of not less than $1,000,000.00 each occurrence/aggregate.
C. Automobile Liability Coverage Automobile fleet insurance $1,000,000.00 for
each occurrence/ aggregate; property damage - $500,000.00 for each
occurrence/aggregate.)
D. Workers’ Compensation Insurance.

Consultant shall comply with the

requirements and benefits established by the State of Maryland for the provision
of Workers’ Compensation insurance. All Corporations are required to provide
Workers’ Compensation Certificates of Insurance.
Consultant covenants to maintain insurance, in these amounts, which will insure all
activities undertaken by Consultant on behalf of the City under this Agreement. Copies of the
certificates of insurance and additional insured endorsements for all required coverage shall be
furnished to the City within ten (10) days following the execution of this contract and prior to
commencement of any work. The Certificate shall demonstrate that the Consultant has complied
with the requirements of this section and be in a form acceptable to the City. The City shall
receive 30 days prior notice of any reduction or elimination of the insurance coverage required
herein.
Provision of any insurance required herein does not relieve Consultant of any of the
responsibilities or obligations assumed by the Consultant in the contract awarded, or for which the
Consultant may be liable by law or otherwise. Provision of such insurance is not intended in any
way to waive the City’ immunities or any damage limits applicable to municipal government as
provided by law.
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The Consultant shall also furnish to the City a Certificate of Insurance and additional
insured endorsement in like amounts for any approved sub-contractor prior to commencement of
work in the City. Coverage will be primary and noncontributory with any other insurance and
self-insurance.
8.

Indemnification. The Consultant shall indemnify and save harmless the City, its

officers, employees and agents, from all suits, actions and damages or costs of every kind and
description, including attorneys’ fees, arising directly out of the performance under this
Agreement, whether caused by the negligent or willful act or omission on the part of the
Consultant, its agents, servants, employees and subcontractors.
9.

Licenses, Applicable Laws. Consultant will be responsible for obtaining any and

all licenses pertaining to performance of work under the Agreement. All services and materials
provided by Consultant shall conform to all applicable laws and regulations.
10.

Materials and Standard of Work. All work performed and material provided

pursuant to this Agreement shall be in conformance with reasonable standards and specifications
applicable in the industry. All work shall be performed in a neat and workmanlike manner by
trained and experienced personnel. Defective or unsuitable materials or workmanship shall be
rejected and shall be made good by the Consultant at Consultant’s expense, notwithstanding that
such deficiencies have been previously accepted or were due to no fault of the Consultant.
11.

Subcontracting. The City recognizes that the Consultant will subcontract to Floura

Teeter for a portion of the work. The Consultant may not subcontract any other work required
under this Agreement without the consent of the City . If the Consultant wishes to subcontract any
of the said work, it must provide subcontractor names, addresses, and telephone numbers and a
description of the work to be done. The Consultant is not relieved of primary responsibility for full
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and complete performance of any work identified to the subcontractor.

There shall be no

contractual relationship between the City and the subcontractor.
12.

Accurate Information. The Consultant certifies that all information provided in

response to requests for information is true and correct. Any false or misleading information is
grounds for the City to terminate this contract.
13.

Errors in Specifications. The Consultant shall take no advantage of any error or

omission in the specifications. The City shall make such corrections and interpretations as may be
deemed necessary and that decision shall be final.
14.

Construction and Legal Effect.

This Agreement, including all Contract

Documents, constitutes the entire understanding between the parties. No modification or addition to
this Agreement shall have any effect unless made in writing and signed by both parties hereto.
15.

No Assignment. This Agreement shall not be assigned or transferred by Consultant,

whether by operation of law or in any other manner, without prior consent in writing from the City.
In the event of insolvency of either party, this Agreement shall terminate immediately at the election
of the other party.
16.

Relief. The Consultant recognizes the substantial and immediate harm that a breach

or threatened breach of this Agreement will impose upon the City, and further recognizes that in
such event monetary damages may not be available to, or fully compensate, the City . Accordingly,
in the event of a breach or threatened breach of this Agreement, Consultant consents to the City ’s
entitlement to seek ex parte, preliminary, interlocutory, temporary or permanent injunctive, or any
other equitable relief, protecting and fully enforcing the City ’s rights hereunder and preventing the
Consultant from further breaching any of its obligations set forth herein. Nothing herein shall be
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construed as prohibiting the City from pursuing any other remedies available to the City at law or in
equity for such breach or threatened breach, including the recovery of damages from Consultant.
17.

Termination for Default. Notwithstanding anything to the contrary herein, this

Agreement may be terminated upon the failure of the Consultant to deliver work, supplies, materials
or services in a timely manner, to correct defective work or materials, to act in good faith, or to
carry out the work in accordance with contract documents, each of which shall constitute a breach
of this Agreement. In such event, the City may give notice to the Consultant to cease work until the
cause for such order has been eliminated. Should the Consultant fail to correct such default
within 10 days of the date on which Consultant receives written notice from the City specifying
in reasonable detail the nature of Consultant’s non-performance, or within 24 hours after receipt
of notification concerning a default involving acts or omissions by Consultant agents, servants or
employees that cause a hazard, shall constitute a breach of this Contract. In such event, the City
may give notice to the Consultant to cease work if the cause for such order has not been
eliminated within such 10-day period or 24-hour period as appropriate. Should the Consultant
fail to correct such default within such 10-day or 24-hour period, the City may terminate this
Contract. This provision shall not limit the City in exercising any other rights or remedies it may
have under applicable law. The City will be liable only for undisputed labor, materials, goods, and
services furnished prior to the effective date of such termination.
18.

Termination for Convenience. The performance of work or delivery of services

under this Agreement may be terminated in whole or in part at any time upon written notice when
the City determines that such termination is in its best interest. The City will be liable only for
labor, materials, goods, and services furnished prior to the effective date of such termination.
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19.

Notices. All notices shall be sufficient if delivered in person or sent by certified

mail with a copy distributed via email to the parties at the following addresses:
Kenneth A. Young
City Manager
7401 Baltimore Avenue
Suite 210
College Park, MD 20740

Matt Hochstein
Vice President of Client Services,
Hagerty Consulting, Inc.
740 6th St. NW, 3rd Floor
Washington, D.C. 20001
Matt.hochstin@hagertyconsulting.com
Katie Freeman
Director of Operations
1618 Orrington Avenue
Evanston, IL 60201
Katie.freeman@hagertyconsulting.com

20.

Costs. The prevailing party as determined by a court of competent jurisdiction

shall be entitled to attorneys’ fees and costs incurred in any actions or claims brought to enforce
this Agreement, or for damages hereunder.
21.

Enforcement Provisions. The failure of the City or Consultant, at any time, to

enforce any of the provisions of this Agreement, or any right with respect thereto, will in no way be
construed to be a waiver of such provisions or right, or in any way to affect the validity of this
Agreement. The exercise by either party of any rights under this Agreement shall not preclude or
prejudice the subsequent exercise of the same or any other rights under this Agreement.
22.

Governing Law. This Agreement shall be governed by the laws of the State of

Maryland, excluding its conflict of law rules, as if this Agreement were made and to be performed
entirely within the State of Maryland.
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23.

Severability. If any term or provision of this Agreement shall be held invalid or

unenforceable to any extent, the remainder of this Agreement shall not be affected thereby, and each
term and provision of this Agreement shall be enforced to the fullest extent permitted by law.
24.

Set-Off. In the event that Consultant shall owe an obligation of any type whatsoever

to the City at any time during the term hereof or after termination of the relationship created
hereunder, the City shall have the right to offset any amount so owed by the Consultant against any
compensation due the Consultant from the City.
25.
A.

Non-Discrimination.
The City of College Park is an Equal Opportunity Employer. Discrimination

based on race, religion, sex, age, ethnicity, ancestry or national origin, physical or mental
disability, color, marital status, sexual orientation, gender identity, genetic information, political
affiliation or any other factors not related to the ability to perform the work is expressly
prohibited.
B.

The Consultant certifies that it does not discriminate on the basis of race, religion,

sex, age, ethnicity, ancestry or national origin, physical or mental disability, color, marital status,
sexual orientation, gender identity, genetic information, political affiliation or any other factors
not related to the ability to perform the work.
26.

Third Party Beneficiary. This Agreement is entered into solely for the benefit

of the City and the Contractor.

No third party will be deemed a beneficiary of this

Agreement, and no third party will have the right to make any claim or assert any right under
this Agreement.
27.

Execution of Agreement. This Agreement may be executed in multiple

counterparts, and will have the same legal force and effect as if the Parties had executed it as a
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single document. The Parties may sign in writing or by electronic signature. An electronic
signature will have the same effect as an original signature.
28.

Confidentiality. Information contained in documents or other records that may

be given to the Consultant remains the property of the City and may not be duplicated or
distributed or otherwise published without the express consent of the City. Material provided
to the Consultant for review shall be returned to the City upon completion of the task.
A.The Consultant understands that information and records provided to or made
available about participants or services during the performance of this Agreement are
considered confidential and shall not be used for any purpose other than to perform the
required services. Regardless of the data format, the Consultant agrees that it, and any of
its employees or agents, shall not disclose or allow disclosure of any such data or
derivatives of it to any third party without the written permission of the City. Any copies
of such records made during performance of this Agreement shall be returned to the City
upon the expiration of the Agreement.
B. If the Consultant is required by applicable law or legal process to disclose any
Confidential Information, it shall, prior to making such disclosure, use commercially
reasonable efforts to notify the City of such requirements to afford the City the opportunity
to seek, at its sole cost and expense, a protective order or other remedy.
29. Materials/Ownership.
A. Materials produced under this Agreement are Official Products of Work by and for
the City are owned by the City.
B. Materials and software independently developed and owned by the Consultant or by
other authors and third parties, which may be used in the fulfillment of this Agreement,
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remain the property of their authors or owners. All Intellectual Property, including
copyrights, trademarks, service marks, trade secrets, know-how, guides, and other
confidential information, logos, corporate names and domain names, and all other rights
(collectively, the “Intellectual Property Rights”) in and to materials and software used by
Consultant to provide the Services that are delivered to City under this Agreement shall
continue to be owned exclusively by the Consultant. Consultant hereby grants a license to
use in City of College Park all Intellectual Property Rights in the materials free of
additional charge and on a non-exclusive, non-transferable, non-sublicensable, fully paidup, royalty free basis, for the period of time required to fulfill the Scope of Work, solely to
the extent necessary to make reasonable use of the materials to provide the Services.
C. Information contained in documents that may be given to the Consultant for
review remain the property of the City and may not be duplicated or distributed or
otherwise published without the express consent of the City. Material provided to the
Consultant for review shall be returned to the City upon completion of the task.

[REMAINDER OF THE PAGE LEFT INTENTIONALLY BLANK]

13

077
075

IN WITNESS WHEREOF, the parties hereto have executed this Agreement under seal the day
and year first above written.
WITNESS:

CITY OF COLLEGE PARK

______________________________ By: ______________________________
Janeen S. Miller, CMC, City Clerk
Kenneth A. Young, City Manager

WITNESS:

HAGERTY CONSULTING, INC.

____________________________

By:______________________________
Name:
Title:
Approved as to form and legal sufficiency
________________________________
Suellen M. Ferguson,
Attorney for the City of College Park
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EXHIBIT A
Revised Task Order Budget
Summary
To: Gary Fields, Director, College Park, MD Department of Finance
From: John H. Hageman, Hagerty Consulting
Copy: Matt Hochstein, Hagerty Consulting; Kristen Kerr, Hagerty Consulting; Michael Williams,
Economic Development Manager
Date: June 8, 2022
Subject: Revised Task Order Budget for College Park American Rescue Plan Support Services
The following provides the revised task order budget for College Park, MD to support the
expansion and extension of services. The revised budget, totaling $64,103, will enable Hagerty
Consulting, Inc. (Hagerty) to complete additional work requested by College Park through
September 30, 2022.
On January 18, 2022, Hagerty entered into a task order agreement with College Park to support
and assist them in their administration of the Coronavirus Local Fiscal Recovery Fund (CLFRF)
program. The initial budget submitted with this task order totaled $28,000 and assumed that
Hagerty would conduct the following activities:
1. Advise City leadership and departments on COVID-19 programs, rules, and requirements
by providing US Treasury updates and analysis of guidance and respond to ad hoc policy
questions on eligibility.
2. Establish bi-monthly project management calls to discuss CLFRF program and provide
a status update on all workstreams.
3. Coordinate and manage application intake, including verifying data and information
completeness from applicants and validating eligibility for the City’s CLFRF Small
Business Grant Program.
4. Consistent with Federal rules and requirements, develop and finalize a recommended
application and evaluation criteria and methodology for the City’s CLFRF Hospitality Grant
Program.
a) Design and finalize the application intake format, structure and process.
b) Provided limited virtual training and technical assistance as needed to City
departments.

CHICAGO
1618 ORRINGTON AVE, SUITE 201
EVANSTON, IL 60201

www.hagertyconsulting.com

847-492-8454
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c) Apply the City’s application and evaluation methodology to each application and
provide the City with a recommendation for each application.
5. Federal and internal reporting support, including but not limited to internal summary
overviews, management reporting, and others as needed.
6. Other tasks and responsibilities associated with ARP, COVID-19 expenditures, federal
funding programs, etc. as directed by City leadership.
The task order agreement provides College Park with the ability to request that Hagerty provide
additional support consistent with the scope of work. At College Park’s request, Hagerty was
asked to provide a scope and estimate to support the City’s ongoing CLFRF administrative needs
by completing the following activities:
1. Client bi-monthly meetings, policy advisory, and internal project planning calls.
2. Conducting program administration tasks such as:
a. Review anticipated additional applications submitted for Small Business Grant
Program to validate eligibility and supporting documentation.
b. Review anticipated additional applications submitted for Hospitality Grant
Program and validate eligibility and support documentation.
c. Prepare award notification letters to all grantees under the Hospitality Grant
Program.
d. Develop a program design overview for a new workforce development program.
e. Classify business industries into categories for the City's contact database.
f.

Develop Compliance Overview Document outlining SLFRF and Uniform
Guidance requirements and how they impact SLFRF programs.

Hagerty is providing a revised budget for the task order, which is shown on the following page.
Please let us know if you have any questions or need additional information.
Best,

John H. Hageman
Senior Manager, Hagerty Consulting

www.hagertyconsulting.com
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Original Task Order Budget

Activity

1. Program Management
1a. Project Management: Client bi-monthly meetings, policy
advisory, and internal project planning calls.
Subtotal
2. Program Administration
2a. Review applications submitted for Small Business Grant
Program to validate eligibility and supporting
documentation.
2b. Develop program design and methodology to evaluate
Hospitality Grant Program applications and train staff as
needed.
2c. Review applications submitted for Hospitality Grant
Program and validate eligibility and support documentation.
Subtotal
3. Reporting
3a. Complete project and expenditure reports to submit to
the US Treasury
Subtotal
Total

www.hagertyconsulting.com

Project Manager
Hourly Rate
$

Hours

175

Recovery Consultant II
Total

Hourly Rate

18 $

3,150

18 $

3,150

$

$

175

0 $

$

175

5 $

$

175

0 $

-

5 $

875

5 $

875 $

$

175

$

5 $
28 $

-

Hours

140

Total

Total

Total

0 $

-

$

3,150

0 $

-

$

3,150

$

140

60 $

8,400

$

8,400

875 $

140

15 $

2,100

$

2,975

140

60 $

8,400

$

8,400

75 $

18,900

$

19,775

30 $

4,200

$

5,075

30 $
105 $

4,200
23,100

$
$

5,075
28,000

875
4,900

$

140

$
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Additional Task Order Budget
Activity

1. Program Management
1a. Project Management: Client bi-monthly meetings, policy
advisory, and internal project planning calls.

Subtotal
2. Program Administration
2a. Review anticipated additional applications submitted for
Small Business Grant Program to validate eligibility and
supporting documentation.
2b. Review anticipated additional applications submitted for
Hospitality Grant Program and validate eligibility and
support documentation.
2c. Prepare award notification letters to all hospitality
grantees.

Project Manager
Hourly Rate
$

175

Hours

Recovery Consultant II
Total

Hourly Rate

22.5 $

3,938

22.5 $

3,938

$

140

Hours

Total

Total

Total

112.5 $

15,750

$

19,688

112.5 $

15,750

$

19,688

$

175

0 $

-

$

140

30 $

4,200

$

4,200

$

175

0 $

-

$

140

15 $

2,100

$

2,100

$

175

0 $

-

$

140

8.5 $

1,190

$

1,190

2d. Develop program design overview for workforce
development program.

$

175

5 $

875

$

140

20 $

2,800

$

3,675

2e. Classify business industries into categories for City's
contact database.

$

175

1 $

175

$

140

10 $

1,400

$

1,575

2f. Develop Compliance Overview Document outlining
SLFRF and Uniform Guidance requirements and how they
impact SLFRF programs
Subtotal
Total

$

175

5 $

875

$

140

20 $

2,800

$

3,675

11 $
34 $

1,925
5,863

$

-

103.5 $
216 $

14,490
30,240

$
$

16,415
36,103

www.hagertyconsulting.com
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FOR MORE INFORMATION
For more information regarding this memo, please feel free to reach out to:
John H. Hageman, Hagerty Consulting, Inc.
John.hageman@hagertyconsulting.com
847-421-6259

www.hagertyconsulting.com
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22-G-113
Approval of Minutes
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WORKSESSION MINUTES
College Park City Council
Tuesday, July 5, 2022
7:30 p.m. – 9:22 p.m.
This was a hybrid meeting: Online via Zoom;
In-person in the Council Chambers of City Hall.

PRESENT:

Mayor Wojahn; Councilmembers Kabir, Kennedy, Esters (by Zoom), Whitney,
Adams, Rigg, Mackie and Mitchell.

ABSENT:

None.

ALSO PRESENT:

Kenneth Young, City Manager; Bill Gardiner, Assistant City Manager; Yvette
Allen, Assistant City Clerk; Suellen Ferguson, City Attorney; Kiaisha Barber,
Youth, Family and Senior Services Director, Val Graham, Student Liaison and
Adrian Andriessens, Deputy Student Liaison.

Mayor Wojahn opened the virtual Worksession at 7:30 p.m. and asked for a moment of silence to
remember Jack Robson and the Highland Park shooting victims.
The City launched a soft opening of reporting system on our website for residents to report general
concerns and or complaints about property in the City. Link: www.collegeparkmd.gov/tellus.
The next concert series “Friday Night LIVE” will be held on the plaza at the new City Hall building: July
15th – Theme: Salsa and Fiesta; August 12th – Theme: Sing me the Blues; and September 9th – Theme:
Oktoberfest!
APPROVAL OF THE AGENDA: Motion to approve the agenda without amendment,
Mitchell/Whitney, passed 8-0.
DISCUSSION ITEMS
1. Clarification on permitted use of the City Seal. Suellen Ferguson, City Attorney, reviewed the staff
report.
Under 15 United States Code §1052 (Lanham Act), a municipality may not copyright its flag or coat
of arms or other insignia. There are no automatic protections against use by others that the City can
claim. The use of governments flags or other insignia are subject to constitutional challenges under
the First Amendment. The use of City insignia as part of a political campaign, such as a candidate
standing in front of a City flag or seal or other insignia when speaking, or using them on flyers, is
protected by the First Amendment speech and should not be prohibited. The City can prevent the use
of its insignia when it’s used improperly or if a person gives the impression that the City is a sponsor
or supporter of an activity or entity.
The Mayor and Council suggested that the College Park Board of Elections be more specific in the
Election handbook about the use of the City insignia for candidates. Requested the attorney to draft a
policy for use of City insignia for commercial ventures. Council will revisit their Rules at a later date
to include use of the seal, for current Council, when advertising a district meeting that is not
supported by the entire Council.
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College Park City Council
Worksession Minutes
July 5, 2022
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2. Discussion of expanding the City’s provision of health and human services for residents, including
virtual mental health services, medical services (health officer) staff, and partnerships needed to
support such programs. Kiaisha Barber, Youth, Family and Senior Services Director, reviewed the
staff report. After discussion with Council, a needs assessment of health and human services in the
City should be conducted, likely by an outside consultant. A pilot program for covering costs for
adult mental health sessions, working with existing online programs and the estimated cost will be
drafted for consideration
3. Future Agenda Items: Affordable Housing Study – Mayor Wojahn

Adjourn: Rigg/Mitchell, 8-0, 9:22 p.m.

_______________________________________
Yvette Allen
Date
Assistant City Clerk
Approved
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MINUTES
College Park City Council Regular Meeting
Tuesday, July 19, 2022
7:30 p.m. – 8:50 p.m.
This was a hybrid meeting: Online via Zoom;
In-person in the Council Chambers of City Hall.

PRESENT:
Mitchell.
ABSENT:

Mayor Wojahn; Councilmembers Kabir, Kennedy, Esters, Whitney, Rigg, and

Councilmembers Adams and Mackie

ALSO PRESENT:
Kenneth Young, City Manager (by Zoom); Bill Gardiner, Assistant City
Manager; Yvette Allen, Assistant City Clerk; Suellen Ferguson, City Attorney; Bob Ryan, Director of
Public Services.
Mayor Wojahn opened the Worksession at 7:30 p.m.
The Mayor, Council and City Manager thanked everyone for their help with the cleanup of the City after
the storm: College Park Public Works Crew, Public Works staff, Youth and Family Services staff,
College Park Communications Department, College Park Economic Development Office, Pepco (Donna
Cooper and Tony Ruffin), 21st District Delegation, City of Gaithersburg, City of Laurel, City of
Hyattsville, City of Rockville, Town of Berwyn Heights, City of New Carrollton, Prince Georges County
(Denise Ross), Prince Georges County Department of Public Works and Transportation (Michael
Johnson) Office of Emergency Management (Ronald Gill) and the Fire and Rescue Stations from College
Park, Berwyn Heights, Montgomery County and District of Columbia. A special thank you went out to
the residents who came together to help their fellow neighbors.
Announcements:
Councilmember Kabir announced that there will be a backpack and school supplies give away on
Saturday, July 23, 2022, at Al-Huda School, 5301 Edgewood Road, beginning a 12 noon while supplies
last.
Amendments And Approval Of The Agenda:
A motion was made by Councilmember Mitchell and seconded by Councilmember Whitney to
approve the agenda. Motion passed 6-0-0.
Public Comment On Consent Agenda And Non-Agenda Items:
None
Consent Agenda
A motion was made by Councilmember Esters and seconded by Councilmember Mitchell to
approve the Consent Agenda, which consisted of the following items:
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22-G-91

Amendment of a contract with Hitachi to install utility poles and cameras along the
Trolley Trail – Bob Ryan, Director of Public Services

22-G-105

Consideration of a contract with TVM Productions and Consulting, LLC for audiovisual services during City Council meetings - Bill Gardiner, Assistant City Manager

22-G-106

Approval to provide funding in the amount of $50,000 to the Rental Assistance Fund of
the Greater College Park RISE Zone - Michael Williams, Economic Development
Manager

22-G-107

Approval of minutes from the June 21, 2022 Regular Meeting

The motion passed 6-0.
ACTION ITEMS
22-G-108

Discussion of application for a Beer, Wine and Liquor BLX License by Rajneesh Nagpal
and Rishi Malhotra for M&T Restaurant, LLC, t/a Dog Haus Biergarten College Park,
and Property Use Agreement with the City. To support of the application subject to
entering into a Property Use Agreement in substantially the form attached, to be signed
by the City Manager, or not to support the application. City staff to be authorized to
present the City’s position at the Board of License Commissioner’s hearing.

Suellen Ferguson, City Attorney, stated that the applicant has agreed to the Property Use Agreement
(PUA). Additional signage restrictions were added to the PUA since this business will be located in the
City Hall building. The PUA is consistent with the One College Park Amended and Restated Declaration
of Condominium.
Linda Carter, applicant’s attorney, stated that an application of a Beer, Wine and Liquor Class B (BLX)
License has been filed with the Prince George’s County Board of Liquor License. The hearing will be
held on July 26, 2022, and the applicants have agreed to the Property Use Agreement. The restaurant will
offer lunch and dinner and may in the future include breakfast. The Alcoholic beverage to food sales ratio
is 50%/50% due to the alcohol prices will be on the high end which will balance the sales of alcohol to
food. Ms. Carter also stated that there will not be live entertainment at the establishment.
Councilmember Kennedy stated that she will have to abstain on voting due to her day job and the
connection with “No Kid Hungry”.
Councilmember Whitney requested a wordage change in the PUA on page 5 to clarify live entertainment.
A motion was made by Councilmember Adams and seconded by Councilmember Whitney to support the
application for a Beer, Wine and Liquor Class B (BLX) License by Rajneesh Nagpal and Rishi Malhotra
for M&T Restaurant, LLC, t/a Dog Haus Biergarten College Park subject to entering into a Property Use
Agreement in substantially the form attached, to be signed by the City Manager, with City staff to be
authorized to present the City’s position at the Board of License Commissioner’s hearing
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College Park City Council Minutes
July 19, 2022
Page 3

The motion passed 5-0-1. Councilmember Kennedy abstained
22-O-07

Introduction of Ordinance 22-O-07, An Ordinance to amend Chapter 148, Peace and
Good Order, to provide rules and regulations for City parks and playgrounds

Bob Ryan, Director of Public services reviewed the staff report.
A motion was made by Councilmember Kabir and seconded by Councilmember Esters to introduce
Ordinance 22-O-07, an Ordinance amending Chapter 148, Peace and Good Order. Public Hearing
Scheduled for: Tuesday, September 13, 2022, at 7:30 p.m.
The motion passed: 6-0.
22-G-109

Agenda items for the August 4, 2022, Four Cities Meeting

1. Improvement to infrastructures of Pepco, Verizon, and Comcast
2. FBI location discussion

General Comments From The Audience
None
ADJOURN: Esters/Adams, 8:01 p.m., passed 6-0.

_______________________________________________
Yvette Allen
Date
Assistant City Clerk
Approved
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22-G-114
Staffing issues and
failure to open
Ritchie Coliseum on
time on Primary
Election day
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CITY OF COLLEGE PARK, MARYLAND
REGULAR MEETING AGENDA ITEM
AGENDA ITEM: 22-G-114_
Prepared By:

Councilmembers Adams &
Councilmember Rigg

Presented By:

Meeting Date: 08/03/2022

Proposed Consent: N/A

Originating Department:

Council

Action Requested:

Send a letter to the Prince George’s County Board of Elections to address the
issues that occurred during Primary Election Day at Ritchie Coliseum polling
place.

Strategic Plan Objective:

Objective #1 and Objective #6

Background/Justification:
Ritchie Coliseum at 7675 Baltimore Avenue in College Park on the campus of the University of Maryland
was designated as an election day polling place for the 2022 Gubernatorial Primary Election on July 19,
2022. This assigned polling place for many College Park residents was scheduled to be open from 7 am
until 8 pm; however, the polls did not open until after 9:30am. Below are select points on this significant
voting issue that the Prince George's County Board of Elections must immediately address:
•

•

•

•

Official communications on the delayed opening of the Ritchie Coliseum polling place were limited.
o Residents were primarily informed of the delayed opening after they entered the polling
location, by word-of-mouth from community members outside the polls, or through
neighborhood listservs. The unofficial communication channels on delayed poll openings
could create an opportunity for fraud and electioneering that must be avoided.
o Estimates on when the polls would officially open were not coordinated appropriately. For
example, at 9:15am the limited in-person election officials on-site estimated an opening of
"10:15am" while the Prince George's County Board of Elections communicated an opening of
"9:30am". The 10:15am estimate led to a group of voters waiting outside Ritchie Coliseum to
leave.
Clear communications on alternative voting options were not provided.
o Voters were not provided clear communication on alternate options to casting a vote at
Ritchie Coliseum (e.g., casting a provisional ballot at an alternate polling place). This created
uncertainty and confusion that could have led to certain voters not participating in the 2022
Gubernatorial Primary Election.
Polling place availability throughout the 2022 Gubernatorial Primary Election Day from 7am to 8pm is
critical for an equitable and inclusive voting system.
o The delayed opening eliminated voting options at Ritchie Coliseum from 7am to 9:30am,
which is a critical time period for individuals to cast their vote prior to work. Flexibility to vote
at an alternate time is a privilege that not all voters are able to achieve due to work, family
commitments, and other constraints.
o
Accommodations to extend voting hours beyond 8pm were not granted.
Appropriate communications for assigned poll workers must be achieved to ensure proper staffing
during election day.
o It is our understanding that staffing of poll workers was a potential contributor to the delayed
opening of Ritchie Coliseum for the 2022 Gubernatorial Primary Election.
▪ "Election judge Demetra Hutchinson said that several poll workers, including a chief
election judge, assigned to the Ritchie Coliseum did not show up on Tuesday
morning..." - Washington Post 7/19/2022
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o

•

A College Park resident communicated that they were proactively selected as a poll judge but
were not given contact information to decline the selection. The individual stated they had not
volunteered for the 2022 Gubernatorial Primary Election but had served during the 2020
election. Prior to election day, the individual called the Prince George's County Election Board
to indicate they were unavailable
Other polling places also experienced delays in opening and we would request a full investigation
and action plan to ensure that these problems are not repeated in November.

Fiscal Impact:
None
Council Options:
1. Send a letter to the Prince George’s County Board of Elections
2. Do not send a letter to Prince George’s County Board of Elections
3.
Staff Recommendation:
Option #1
Recommended Motion:
I move to approve a letter to the Prince George’s County Board of Elections regarding the issues that took
place at Ritchie Coliseum polling place as listed above
Attachments:
1. Draft Letter to Prince George’s County Board of Elections

22-G-114.Docx2
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August 4, 2022
Ms. Alisha L. Alexander
Elections Administrator
1100 Mercantile Lane
Suite 115A
Largo, MD 20774
Dear Ms. Alexander:
I am writing on behalf of the City Council and our residents regarding problems at the
Ritchie Coliseum polling location for the July 19, 2022 Gubernatorial Primary Election. This
polling place for many College Park residents was scheduled to be open from 7:00 a.m. until 8:00
p.m. However, the polls did not open until after 9:30 a.m.
Official communications on the delayed opening of the Ritchie Coliseum polling place were
limited, and there were not clear communications on alternative voting options. Most residents
were informed of the delayed opening after they entered the polling location, by word-of-mouth
from community members outside the polls, or through neighborhood listservs. These unofficial
communication channels on delayed poll openings could create an opportunity for fraud and
electioneering.
Additionally, estimates on when the polls would officially open were not coordinated
appropriately. At 9:15 a.m. election officials on-site estimated an opening of "10:15 a.m." while the
Prince George's County Board of Elections communicated an opening of "9:30 a.m.". The 10:15
a.m. estimate led to a group of voters waiting outside Ritchie Coliseum to leave. The 7:30 a.m. to
9:30 a.m. period is a popular time to vote prior to work. Not all voters have the flexibility to vote at
different times due to work, family commitments, and other constraints.
I understand that staffing shortages may have been the main cause of the delayed opening,
and the Washington Post reported that several poll workers assigned to Ritchie Coliseum did not
show up. However, a College Park resident communicated that they had not volunteered for the
2022 Gubernatorial Primary Election but were proactively selected as a poll judge and not given
contact information to decline the selection. Prior to the primary, the individual called the Prince
George's County Election Board to indicate they were unavailable.
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Ms. Alisha L. Alexander
August 4, 2022
Page 2

I appreciate the work that you, the Board of Elections, and your staff do to ensure the
integrity and accessibility of our elections. I request that you investigate the problems that
occurred during the Primary Election and ensure that the General Election in November has all
the resources required.
Sincerely,

Patrick L. Wojahn
Mayor

cc:

Maryland 21st District Delegation
Dannielle Glaros, Prince George’s County Councilmember, District 3
Tom Dernoga, Prince George’s County Councilmember, District 1

094

22-G-115
Amicus Brief
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CITY OF COLLEGE PARK, MARYLAND
REGULAR MEETING AGENDA ITEM
AGENDA ITEM: 22-G-115_
Prepared By: Suellen M. Ferguson,
City Attorney
Presented By: Suellen M. Ferguson
City Attorney

Meeting Date: 8/03/2022

Proposed Consent: Yes

Originating Department:

Mayor and Council

Action Requested:

Approve the City joining as a signatory on an amicus brief in the case of 303
Creative LLC, et al. v. Aubrey Elenis, et al., Case No. 21-476 (10th Cir.) to
oppose an exception to Colorado’s Anti-Discrimination Act which requires
public accommodations to serve members of the public without regard to
sexual orientation and other protected characteristics.

Strategic Plan Objective:

Objective 6: Inspire and nurture a welcoming and inclusive community that
encourages and embodies engagement, collaboration, and equity throughout
our City.

Background/Justification:
The Petitioner in this case, 303 Creative, LLC, is a wedding web designer who wishes to be exempted from
Colorado’s Anti-Discrimination Act, which requires that businesses serving the public provide those services
without discrimination on the basis of sexual orientation or other forms of discrimination. The federal District
Court and the Tenth Circuit Court of Appeals denied this request and agreed with the State of Colorado. The
Supreme Court has granted certiorari to the Petitioner to hear the case on the issue of whether applying a
public accommodations law to compel an artist to speak or stay silent violates the Free Speech Clause of
the First Amendment. The Amicus (or Friend of the Court) Brief is drafted by the City of San Francisco on
behalf of local governments in support of the right of the State of Colorado to adopt and enforce this AntiDiscrimination law. The City has been asked if it wishes to participate.
The draft Amicus Brief has been provided to me as the City Attorney but as a confidential document at this
time. I have reviewed the draft, which is consistent with positions that the City has taken in the past with
respect to anti-discrimination. I have attached a copy of the opinion of the 10th Circuit, which provides a more
extensive explanation of the case than the Amicus Brief, for your review. If you wish to review the draft brief,
I can provide a copy in a separate email, but it remains confidential and may not be shared.
This item was inadvertently left off of the agenda for next Wednesday and so must be added at the meeting
if it is to be considered. The date by which the City must respond to be included as part of the Amicus Brief
is August 5. In view of the fact that the Amicus Brief would support other decisions made by the Mayor and
City Council, it is suggested that the approval could be a consent agenda item.
Fiscal Impact:
None. The option is offered at no cost.
Council Options:
1. Approve the City joining as a signatory on an amicus brief to be filed in the appeal of 303 Creative LLC, et
al. v. Aubrey Elenis, et al.
2. Do not move forward with this initiative at this time.
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Staff Recommendation:
Option #1
Recommended Motion:
I move to authorize the City to join as a signatory on an amicus brief to be filed in the appeal of 303 Creative
LLC, et al. v. Aubrey Elenis, et al., Case No. 21-476 (10th Cir.) and to authorize the Mayor to sign on behalf
of the City.
Attachments:
1. 303 Creative LLC, et al. v. Aubrey Elenis, et al., Case No. 21-476 (10th Cir.)
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Creative LLC Et Al. V. Aubrey Elenis Et Al. Case No. 21-476 (10th2
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303 Creative LLC v. Elenis, 6 F.4th 1160 (10th Cir. 2021)

6 F.4th 1160
303 CREATIVE LLC, a limited liability
company; Lorie Smith, Plaintiffs Appellants,
v.
Aubrey ELENIS; Charles Garcia; Ajay
Menon; Miguel Rene Elias; Richard Lewis ;
Kendra Anderson; Sergio Cordova; Jessica
Pocock; Phil Weiser, Defendants Appellees.
Foundation for Moral Law; Cato Institute;
Center for Religious Expression ;
Catholicvote.org Education Fund; Law and
Economic Scholars; Tyndale House
Publishers; Crossroads Productions, Inc.,
d/b/a Catholic Creatives; Whitaker
Portrait Design, Inc., d/b/a Christian
Professional Photographers; The Briner
Institute, Inc. ; State of Arizona; State of
Alabama ; State of Alaska ; State of
Arkansas; State of Kentucky; State of
Louisiana ; State of Missouri; State of
Montana; State of Nebraska; State of
Oklahoma; State of South Carolina; State
of Tennessee; State of Texas ; State of West
Virginia ; Robert P. George, Professor;
American Civil Liberties Union of
Colorado; American Civil Liberties Union
Foundation; Americans United for
Separation of Church and State; Antidefamation League ; Bend the Arc: a
Jewish Partnership for Justice ; Central
Conference of American Rabbis; Global
Justice Institute, Metropolitan Community
Churches ; Hadassah, the Women's Zionist
Organization of America, Inc.; Hindu
American Foundation; Interfaith Alliance
Foundation ; Interfaith Alliance of
Colorado; Men of Reform Judaism; People
for the American Way Foundation;
Reconstructionist Rabbinical Association ;
Sikh Coalition; Women of Reform
Judaism; Union for Reform Judaism; State
of Massachusetts; State of California; State
of Connecticut ; State of Delaware; District
of Columbia; State of Hawaii ; State of
Illinois ; State of Maine ; State of

Maryland; State of Minnesota ; State of
Nevada ; State of New Jersey ; State of New
Mexico ; State of New York; State of North
Carolina; State of Oregon ; State of
Pennsylvania; State of Rhode Island; State
of Vermont; State of Virginia ; State of
Washington ; Law Professors of the State
of Colorado; Law Professors From the
State of Kansas; Law Professors From the
State of New Mexico; Law Professors From
the State of Oklahoma; Law Professors
From the State of Utah; Law Professors
From the State of Wyoming; Lawyers'
Committee for Civil Rights Under Law;
Southern Poverty Law Center; Asian
American Legal Defense & Education
Fund; LatinoJustice PRLDEF; Leadership
Conference on Civil and Human Rights ;
National Action Network ; the Center for
Constitutional Rights; Center for
Constitutional Rights; Floyd Abrams;
Erwin Chemerinsky; Walter Dellinger;
Kermit Roosevelt ; Amanda Shanor;
Rebecca Tushnet; Max H. Bazerman;
Monica C. Bell; Issa Kohler-Hausmann;
David Laibson; Adam J. Levitin; MaryHunter McDonnell; Neeru Paharia; Nina
Strohminger; Tom R. Tyler; Lauren E.
Willis; Lambda Legal Defense & Education
Fund, Inc., Amici Curiae.
No. 19-1413
United States Court of Appeals, Tenth
Circuit.
FILED July 26, 2021
Kristin K. Waggoner (Jonathan A. Scruggs and
Katherine L. Anderson, Alliance Defending
Freedom, Scottsdale, Arizona; David A. Cortman
and John J. Bursch, Alliance Defending Freedom,
Washington, DC, with her on the briefs), Alliance
Defending
Freedom,
Scottsdale,
Arizona,
appearing for Plaintiffs-Appellants.
Eric R. Olson, Solicitor General (Phillip J. Weiser,
Colorado Attorney General; Billy Lee Seiber, First
Assistant Attorney General; Jack D. Patten, III,
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Senior Assistant Attorney General; Vincent E.
Morscher and Skippere S. Spear, with him on the
brief), Colorado Department of Law, Denver,
Colorado, appearing for Defendants-Appellees.
Before TYMKOVICH, Chief Judge, BRISCOE, and
MURPHY, Circuit Judges.
BRISCOE, Circuit Judge.
[6 F.4th 1168]
I. Introduction
Appellants Lorie Smith and her website design
company 303 Creative, LLC (collectively,
"Appellants") appeal the district court's grant of
summary judgment in favor of Appellees Aubrey
Elenis, Director of the Colorado Civil Rights
Division (the "Director"), Anthony Aragon,
Ulysses J. Chaney, Miguel Rene Elias, Carol
Fabrizio, Heidi Hess, Rita Lewis, and Jessica
Pocock, members of the Colorado Civil Rights
Commission (the "Commission"), and Phil
Weiser, Colorado Attorney General (collectively,
"Colorado"). Appellants challenge Colorado's
Anti-Discrimination Act ("CADA") on free speech,
free exercise, and vagueness and overbreadth
grounds.
As to our jurisdiction, we hold that Appellants
have standing to challenge CADA. As to the
merits, we hold that CADA satisfies strict
scrutiny, and thus permissibly compels
Appellants’ speech. We also hold that CADA is a
neutral law of general applicability, and that it is
not unconstitutionally vague or overbroad.
Accordingly, exercising jurisdiction under 28
U.S.C. § 1291, we affirm the district court's grant
of summary judgment in favor of Colorado.
II. Background
A. Factual Background
1. CADA
CADA restricts a public accommodation's ability
to refuse to provide services based on a

customer's identity. Specifically, CADA defines a
public accommodation as "any place of business
engaged in any sales to the public and any place
offering services, facilities, privileges, advantages,
or accommodations to the public." Colo. Rev. Stat.
§ 24-34-601(1). Exempted from CADA's definition
of public accommodations are places that are
"principally used for religious purposes." Id.
Under CADA's "Accommodation Clause," a public
accommodation may not:
directly or indirectly ... refuse ... to
an individual or a group, because of
... sexual orientation ... the full and
equal enjoyment of the goods,
services,
facilities,
privileges,
advantages, or accommodations of a
place of public accommodation ....
Colo. Rev. Stat. § 24-34-601(2)(a).
Under CADA's "Communication Clause," a public
accommodation also may not:
directly or indirectly ... publish ...
any ... communication ... that
indicates that the full and equal
enjoyment of the goods, services,
facilities, privileges, advantages, or
accommodations of a place of public
accommodation will be refused ... or
that an individual's patronage ... is
unwelcome,
[6 F.4th 1169]
objectionable, unacceptable, or
undesirable because of ... sexual
orientation
....
Id.
CADA exempts certain sex-based restrictions
from
the
Accommodation
Clause
and
Communication Clause. Specifically, under
CADA, "it is not a discriminatory practice for a
person to restrict admission to a place of public
accommodation to individuals of one sex if such
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restriction has a bona fide relationship to the
goods, services, facilities, privileges, advantages,
or accommodations of such place of public
accommodation." Colo. Rev. Stat. § 24-34-601(3).

occasions, Colorado declined to enforce CADA
against other bakers who refused to create custom
cakes that disparaged same-sex marriages. Id. at
1730.

CADA provides several different means of
enforcement. A person alleging a violation of
CADA can bring a civil action in state court. The
state court may levy a fine of "not less than fifty
dollars nor more than five hundred dollars for
each violation." Colo. Rev. Stat. § 24-34602(1)(a). A complainant can also file charges
alleging discrimination with the Colorado Civil
Rights Division. The Commission, individual
Commissioners, or the Colorado Attorney General
may also independently file charges alleging
discrimination "when they determine that the
alleged discriminatory or unfair practice imposes
a significant societal or community impact."
Aplts.’ App. at 2-315, ¶ 7. The Director of the Civil
Rights Division then investigates the allegations
and determines whether the charge is supported
by probable cause. If probable cause is found, the
Director provides the parties with written notice
and commences a compulsory mediation. If
mediation fails, a hearing may be held before the
Colorado Civil Rights Commission, a single
Commissioner, or an administrative law judge. If
a violation is found after a hearing, the
Commission may issue a cease and desist order
against the offending public accommodation.

At a public meeting held a few days after the
Court's ruling in Masterpiece Cakeshop , a single
Commissioner opined that, despite the Court's
ruling, the Commissioner who was referenced in
Masterpiece Cakeshop did not say "anything
wrong." Aplts.’ App. at 3-609. Others at that
hearing, however, including Director Elenis,
voiced agreement with the Court's ruling and
their commitment to follow that ruling. See, e.g. ,
id. at 3-606 (Director Elenis: "So in these cases
going forward, Commissioners and ALJs and
others, including the Staff at the Division, have to
be careful how these issues are framed so that it's
clear that full consideration was given to
sincerely—what is termed as sincerely-held
religious objections.").

In a different case, Colorado enforced CADA
against a bakery that, because of its owner's
religious beliefs, refused to provide custom cakes
that celebrated same-sex marriages. That case
eventually made its way up to the United States
Supreme Court, where the Court ruled in favor of
the baker. See Masterpiece Cakeshop, Ltd. v.
Colorado Civil Rights Comm'n , ––– U.S. ––––,
138 S. Ct. 1719, 201 L.Ed.2d 35 (2018). There, the
Court held that Colorado violated the Free
Exercise Clause by enforcing CADA in a manner
"inconsistent with the State's obligation of
religious neutrality." Id. at 1723. The Court relied,
in part, on statements made by a Commissioner
who disparaged the baker's religious beliefs when
the Commission adjudicated that case. Id. at 1729.
The Court also noted that, on at least three other

2. Appellants
303 Creative is a for-profit, graphic and website
design company; Ms. Smith is its
[6 F.4th 1170]
founder and sole member-owner. Appellants are
willing to work with all people regardless of
sexual orientation. Appellants are also generally
willing to create graphics or websites for lesbian,
gay,
bisexual,
or
transgender
("LGBT")
customers. Ms. Smith sincerely believes, however,
that same-sex marriage conflicts with God's will.
Appellants do not yet offer wedding-related
services but intend to do so in the future.
Consistent with Ms. Smith's religious beliefs,
Appellants intend to offer wedding websites that
celebrate opposite-sex marriages but intend to
refuse to create similar websites that celebrate
same-sex marriages. Appellants’ objection is
based on the message of the specific website;
Appellants will not create a website celebrating
same-sex marriage regardless of whether the
customer is the same-sex couple themselves, a
heterosexual friend of the couple, or even a
disinterested wedding planner requesting a mock-
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up. As part of the expansion, Appellants also
intend to publish a statement explaining Ms.
Smith's religious objections (the "Proposed
Statement"):
These same religious convictions
that motivate me also prevent me
from creating websites promoting
and celebrating ideas or messages
that violate my beliefs. So I will not
be able to create websites for samesex marriages or any other marriage
that is not between one man and
one woman. Doing that would
compromise my Christian witness
and tell a story about marriage that
contradicts God's true story of
marriage – the very story He is
calling
me
to
promote.
Aplts.’ App. at 2-326 (¶ 91).
Appellants have not yet offered wedding-related
services, or published the Proposed Statement,
because Appellants are unwilling to violate CADA.
B. Procedural Background
Appellants brought a pre-enforcement challenge
to CADA in the United States District Court for
the District of Colorado. Appellants alleged a
variety of constitutional violations, including that
CADA's
Accommodation
Clause
and
Communication Clause violated the Free Speech
and Free Exercise Clauses of the First
Amendment, and that CADA's Communication
Clause violated the Due Process Clause of the
Fourteenth Amendment because it was facially
overbroad and vague. Colorado moved to dismiss.
At a motions hearing, both parties agreed there
were no disputed material facts and that the
matter should be resolved through summary
judgment.
After summary judgment briefing had concluded,
the district court found that Appellants only
established
standing
to
challenge
the
Communication
Clause,
and
not
the
Accommodation Clause. The district court

initially declined to rule on the merits of
Appellants’ Communication Clause challenges,
however, because Masterpiece Cakeshop was
then pending before the United States Supreme
Court. After the Supreme Court's ruling in
Masterpiece Cakeshop , the district court denied
Appellants’ summary judgment motion on its
Communication Clause challenges. In doing so,
the district court "assume[d] the constitutionality
of the Accommodation Clause ...." Id. at 3-568.
The district court also ordered Appellants to show
cause why final judgment should not be granted
in favor of Colorado. Id. at 3-588. After additional
briefing, the district court granted summary
judgment in favor of Colorado.
Appellants timely appealed the district court's
final judgment. They assert that the district court
erred (1) in determining that Appellants lack
standing to challenge the Accommodation Clause;
(2) in assuming
[6 F.4th 1171]
the Accommodation Clause does not compel
speech and in ruling that the Communication
Clause does not compel speech; (3) in rejecting
Appellants’ Free Exercise challenges to both
Clauses; and (4) in rejecting Appellants’
overbreadth and vagueness challenges to the
Communication Clause.
III. Analysis
A. Standard of Review
Summary judgment is warranted when the
movant is entitled to "judgment as a matter of
law" in the absence of a "genuine dispute as to any
material fact." Fed. R. Civ. P. 56(a). We review the
entry of summary judgment de novo, "applying
the same standard for summary judgment that
applied in the district court." Sandoval v. Unum
Life Ins. Co. of Am. , 952 F.3d 1233, 1236 (10th
Cir. 2020) ; see also Lincoln v. BNSF Ry. Co. ,
900 F.3d 1166, 1180 (10th Cir. 2018) (stating that
when reviewing summary judgment "we need not
defer to factual findings rendered by the district
court") (citation and internal quotation marks
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omitted). We view the evidence and draw all
reasonable inferences in favor of the non-movant.
Anderson v. Liberty Lobby, Inc. , 477 U.S. 242,
255, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).
Where the activity in question is arguably
protected by the First Amendment, the court has
"an obligation to make an independent
examination of the whole record in order to make
sure that the judgment does not constitute a
forbidden intrusion on the field of free
expression." Citizens for Peace in Space v. City of
Colo. Springs , 477 F.3d 1212, 1219 (10th Cir.
2007) (quoting Bose Corp. v. Consumers Union
of United States, Inc. , 466 U.S. 485, 499, 104
S.Ct. 1949, 80 L.Ed.2d 502 (1984) ).

504 U.S. at 560, 112 S.Ct. 2130 ). In the context of
a pre-enforcement challenge, to show an injury in
fact, a party must allege "an intention to engage in
a course of conduct arguably affected with a
constitutional interest, but proscribed by a
statute, and there exists a credible threat of
prosecution thereunder." SBA List , 573 U.S. at
159, 134 S.Ct. 2334 (quoting Babbitt v. Farm
Workers , 442 U.S. 289, 298, 99 S.Ct. 2301, 60
L.Ed.2d 895 (1979) ); see also Colo. Outfitters
Ass'n v. Hickenlooper , 823 F.3d 537, 545 (10th
Cir. 2016). Article III does not require the plaintiff
to risk "an actual arrest,

B. Standing

prosecution, or other enforcement action." SBA
List, 573 U.S. at 158, 134 S.Ct. 2334 (citing Steffel
v. Thompson , 415 U.S. 452, 459, 94 S.Ct. 1209,
39 L.Ed.2d 505 (1974) ).

"Standing is a jurisdictional issue that may be
raised by the court at any time." Buchwald v.
Univ. of N.M. Sch. of Med. , 159 F.3d 487, 492
(10th Cir. 1998). Whether a party has standing is
a question of law reviewed de novo. Comm. to
Save the Rio Hondo v. Lucero , 102 F.3d 445, 447
(10th Cir. 1996).
" Article III of the Constitution limits the
jurisdiction of federal courts to ‘Cases’ and
‘Controversies.’ " Susan B. Anthony List v.
Driehaus , 573 U.S. 149, 157, 134 S.Ct. 2334, 189
L.Ed.2d 246 (2014) (quoting U.S. Const. art. III, §
2). The doctrine of standing serves as "[o]ne of
those landmarks" in identifying "the ‘Cases’ and
‘Controversies’ that are of the justiciable sort
referred to in Article III." Lujan v. Defenders of
Wildlife , 504 U.S. 555, 560, 112 S.Ct. 2130, 119
L.Ed.2d 351 (1992). Under Article III, standing
requires at least three elements: injury in fact,
causation, and redressability. Id . at 560–61, 112
S.Ct. 2130.
1. Injury in Fact
An injury in fact is "an invasion of a legally
protected interest which is (a) concrete and
particularized and (b) actual or imminent, not
conjectural or hypothetical." Initiative and
Referendum Inst. v. Walker , 450 F.3d 1082,
1087 (10th Cir. 2006) (en banc) (quoting Lujan ,

[6 F.4th 1172]

Reviewing the issue de novo, we conclude that
Appellants have shown an injury in fact.
Appellants have sufficiently demonstrated both
an intent to provide graphic and web design
services to the public in a manner that exposes
them to CADA liability, and a credible threat that
Colorado will prosecute them under that statute.
Although not challenged by Colorado, see
Colorado's Br. at 26, we are satisfied that
Appellants have shown an "intention to engage in
a course of conduct arguably affected with a
constitutional interest." SBA List , 573 U.S. at 159,
134 S.Ct. 2334. Although Appellants have not yet
offered wedding website services, Ms. Smith has
been employed as a graphic and web designer in
the past. Appellants have also provided clear
examples of the types of websites they intend to
provide, as well as the intended changes to 303
Creative's webpage. And Ms. Smith holds a
sincere religious belief that prevents her from
creating websites that celebrate same-sex
marriages.
We are also satisfied that Appellants’ intended
"course of conduct"1 is at least "arguably ...
proscribed by [the] statute," i.e., CADA. SBA List ,
573 U.S. at 162, 134 S.Ct. 2334 (alterations in
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original). In briefing the merits of its claims,
Appellants, somewhat contradictorily, assert that
"Colorado concedes that [Appellants] serve[ ]
regardless of status, do[ ] not discriminate against
LGBT persons, and make[ ] only message-based
referrals." Aplts.’ Br. at 31–32. True enough, the
parties stipulated to the district court that
Appellants are "willing to work with all people
regardless of classifications such as race, creed,
sexual orientation, and gender." Aplts.’ App. at 2322 (¶ 64). Thus, it might appear that Appellants
have no exposure to liability under CADA.
Although neither party presses this argument on
appeal, we address it to assure ourselves of
jurisdiction. Buchwald , 159 F.3d at 492.
To be sure, some of Appellants’ intended course
of conduct would not violate CADA, and thus
would not give rise to standing. For example,
Appellants are willing to "create custom graphics
and websites for gay, lesbian, or bisexual clients ...
so long as the custom graphics and websites do
not violate [Appellants’] religious beliefs, as is
true for all customers." Aplts.’ App. 2-322 (¶ 65).
Thus, Appellants are not injured because CADA
might "compel" them to create a website
announcing a birthday party for a gay man; that is
something Appellants would do willingly. Nor are
Appellants injured because CADA might "compel"
them to create a website announcing "God is
Dead"; Colorado concedes CADA would not apply
if Appellants would not produce such a website
for any customers. See Colorado's Br. at 42. But,
of course, neither birthday parties nor
Nietzschean pronouncements are the focus of
Appellants’ challenge.
Setting aside other hypotheticals, we focus on
what is to us the most obvious scenario:
Appellants refuse a same-sex couple's request for
a website celebrating their wedding but accept an
opposite-sex couple's identical request for a
website celebrating their wedding. Considering
this scenario, Appellants’ injury becomes clear.
Although Appellants might comply
[6 F.4th 1173]

with CADA in other circumstances, at least some
of Appellants’ intended course of conduct
arguably would "deny to an individual ... because
of ... sexual orientation ... the full and equal
enjoyment of [goods and services]." Colo. Rev.
Stat. § 24-34-601(2)(a).
A couple's request for a wedding website is, at
least arguably, "inextricably bound up with" the
couple's sexual orientation. Bostock v. Clayton
Cnty., Ga., ––– U.S. ––––, 140 S. Ct. 1731, 1742,
207 L.Ed.2d 218 (2020). As the Supreme Court
explained in Bostock, "[an] employer's ultimate
goal might be to discriminate on the basis of
sexual orientation. But to achieve that purpose
the employer must, along the way, intentionally
treat an employee worse based in part on that
individual's sex." Id. So too here—although
Appellants’ "ultimate goal" might be to only
discriminate against same-sex marriage, to do so
Appellants might also discriminate against samesex couples. As a result, Appellants’ refusal may
be "because of" the customers’ sexual orientation,
and thereby expose them to liability under CADA.
See also Lawrence v. Texas, 539 U.S. 558, 583,
123 S.Ct. 2472, 156 L.Ed.2d 508 (2003)
(O'Connor, J., concurring) (anti-sodomy law does
not target "conduct," but "is instead directed
toward gay persons as a class"). We do not decide
whether Appellants’ (or any other businesses’)
conscience- or message-based objections are a
defense against CADA; we only hold that such
objections are at least "arguably ... proscribed by
[the] statute." SBA List , 573 U.S. at 162, 134 S.Ct.
2334 (quoting Babbitt , 442 U.S. at 298, 99 S.Ct.
2301 ) (alterations in original).
Colorado asserts that, even if Appellants have
shown an intent to violate CADA, Appellants have
not shown a credible threat of prosecution.
Specifically,
Colorado
questions
whether
Appellants will "actually den[y] services based on
a person's sexual orientation" and whether such a
person will "file[ ] a charge of discrimination."
Colorado's Br. at 27; see also id. at 33–35.
According to Colorado, Appellants’ fear of
prosecution is not credible because it requires the
court to speculate about the actions of Appellants’
would-be customers.
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We disagree. Appellants have a credible fear of
prosecution because Appellants’ liability under
CADA and Colorado's enforcement of CADA are
both "sufficiently imminent." SBA List, 573 U.S.
at 159, 134 S.Ct. 2334. Appellants’ potential
liability is inherent in the manner they intend to
operate—excluding customers who celebrate
same-sex marriages. Thus, Appellants are
rightfully wary of offering wedding-related
services and may challenge CADA as chilling their
speech. See id. at 163, 134 S.Ct. 2334 ("Nothing in
this Court's decisions require a plaintiff who
wishes to challenge the constitutionality of a law
to confess that he will in fact violate that law.");
also Walker , 450 F.3d at 1089 (pre-enforcement
plaintiff need not show "a present intention to
engage in [proscribed] speech at a specific time in
the future").
Contrary to Colorado's assertion, Appellants’ fears
do not "rest[ ] on guesswork" or "a highly
attenuated chain of possibilities." Colorado's Br.
at 29. If anything, it is Colorado that invites this
court to speculate. Assuming Appellants offer
wedding-related services to the public as they say
they will, there is no reason to then conclude that
Appellants will fail to attract customers. Nor is
there reason to conclude that only customers
celebrating opposite-sex marriages will request
Appellants’ services. In short, we find nothing
"imaginary or speculative" about Appellants’
apprehensions that they may violate CADA if they
offer wedding-based services in the manner that
they intend. SBA List , 573 U.S. at 165, 134 S.Ct.
2334.
[6 F.4th 1174]
If Appellants violate CADA, it is also "sufficiently
imminent" that Colorado will enforce that statute
against Appellants. In SBA List , the Supreme
Court described at least three factors to be used in
determining a credible fear of prosecution: (1)
whether the plaintiff showed "past enforcement
against the same conduct"; (2) whether authority
to initiate charges was "not limited to a
prosecutor or an agency" and, instead, "any
person" could file a complaint against the

plaintiffs; and (3) whether the state disavowed
future enforcement. Id. at 164–65, 134 S.Ct. 2334.
All three factors indicate Appellants have a
credible fear of prosecution. First, Colorado has a
history of past enforcement against nearly
identical conduct—i.e., Masterpiece Cakeshop ,
which, at the time Appellants filed their
complaint, had been litigated through various
state administrative and court proceedings for
over two years. Aplts.’ App. at 2-317 (¶ 25).
Although Appellants create websites—not cakes—
this distinction does not diminish Appellants’ fear
of prosecution; there is no indication that
Colorado will enforce CADA differently against
graphic designers than bakeries. Second, any
(would be) customer who requests a website for a
same-sex wedding and is refused may file a
complaint and initiate a potentially burdensome
administrative hearing against Appellants. Aplts.’
App. at 2-314 (¶ 4). Thus, Appellants must fear
not only charges brought by Colorado, but
charges brought by any person who might request
a website celebrating same-sex marriage. And
third, Colorado declines to disavow future
enforcement against Appellants. Colorado's Br. at
29.
Colorado asks us to conclude that there is no
"active enforcement by the state," because, aside
from Masterpiece Cakeshop, Appellants only
identify three similar cases, each of which ended
with a "no probable cause" finding. Colorado's Br.
at 33–34. Yet, those cases involved businesses
that supported same-sex marriage. Considering
all four cases collectively, Appellants have a
credible fear that CADA will be enforced against
businesses that object to same-sex marriage.
Indeed, the Supreme Court has found that
Colorado's non-enforcement against businesses
that support same-sex marriage evinced a Free
Exercise violation. See Masterpiece Cakeshop ,
138 S. Ct. at 1730 ("Another indication of hostility
is the difference in treatment between [Jack]
Phillips’ case [in Masterpiece Cakeshop ] and the
cases of other bakers who objected to a requested
cake on the basis of conscience and prevailed
before the Commission.").
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Colorado also asserts that it "need not ‘refute and
eliminate all possible risk that the statute might
be enforced’ to demonstrate a lack of a case or
controversy." Colorado's Br. at 29 (quoting Mink
v. Suthers, 482 F.3d 1244, 1255 (10th Cir. 2007) ).
Although not dispositive, non-disavowal of future
enforcement remains a relevant factor for courts
to consider in determining standing. See, e.g. ,
Holder v. Humanitarian Law Project , 561 U.S. 1,
16, 130 S.Ct. 2705, 177 L.Ed.2d 355 (2010)
(considering government's non-disavowal of
future enforcement). Further, in the case upon
which Colorado relies, the attorney general
publicly disavowed enforcement against the
plaintiff. Mink, 482 F.3d at 1255 n.8. Here,
Attorney General Weiser has made no similar
promise to Appellants. Indeed, Colorado's
strenuous assertion that it has a compelling
interest in enforcing CADA indicates that
enforcement is anything but speculative. See
Colorado's Br. at 67 ("That other website
designers are willing to serve the LGBT
[6 F.4th 1175]
community is of no moment").2
In short, on the summary-judgment record
presented, we conclude that Appellants show an
injury in fact because they intend to discriminate
in a manner that is arguably proscribed by CADA,
and they show a credible fear that Colorado will
enforce CADA against them.
2. Causation and Redressability
Colorado also challenges causation and
redressability as to Director Elenis and Attorney
General Weiser. Specifically, Colorado asserts
that those defendants, unlike the Commission,
lack "enforcement authority" under CADA, and
thus do not cause and cannot redress Appellants’
injuries. Colorado's Br. at 30.
"[T]he causation element of standing requires the
named defendants to possess authority to enforce
the complained-of provision." Bronson v.
Swensen , 500 F.3d 1099, 1110 (10th Cir. 2007).
Causation does not require a plaintiff to limit a

suit to only the most culpable defendants; rather,
causation merely requires that the plaintiff's
injury is "fairly traceable" to those defendants. Id .
at 1109. Redressability requires "that a favorable
judgment would meaningfully redress the alleged
injury." Walker , 450 F.3d at 1098.
Here, Appellants’ injury is not merely the risk of
complaints filed by private customers—it also
includes the burden of administrative proceedings
before the Director and the prospect of litigation
brought by the Attorney General. Those injuries
are "fairly traceable" to Director Elenis and
Attorney General Weiser. Colorado concedes that,
under CADA, Director Elenis may "investigate[ ]
charges of discrimination, issue[ ] subpoenas to
compel information, issue[ ] a determination of
probable cause or no probable cause, and
conduct[ ] mandatory mediation if cause is found,
or dismiss[ ] if no cause is found." Colorado's Br.
at 30. Colorado also concedes that, under CADA,
Attorney
General
Weiser
has
"limited"
enforcement authority. Id. at 31. Thus, the
traceability issues in this case differ from those in
Bronson . There, the defendant was a county clerk
who refused to issue a marriage license, but who
had no authority to enforce the criminal statute at
issue. 500 F.3d at 1111. Here, both Director Elenis
and Attorney General Weiser have authority to
enforce CADA.
Just as Appellants’ injury is traceable to Director
Elenis and Attorney General Weiser, enjoining
Director Elenis and Attorney General Weiser from
enforcing CADA would redress Appellants’ fears
that they may be subject to investigation, or face
charges brought by the Attorney General.
Accordingly, we conclude that Appellants have
established Article III standing.3
3. Ripeness
For the same reasons Appellants have established
standing, we are
[6 F.4th 1176]
satisfied that this case is ripe. See SBA List , 573
U.S. at 157 n.5, 134 S.Ct. 2334 (acknowledging

105

303 Creative LLC v. Elenis, 6 F.4th 1160 (10th Cir. 2021)

that, in pre-enforcement challenges, standing and
ripeness often "boil down to the same question")
(quoting MedImmune, Inc. v. Genentech, Inc. ,
549 U.S. 118, 128 n.8, 127 S.Ct. 764, 166 L.Ed.2d
604 (2007) ). Certainly, the record would be
better developed, and the legal issues would be
clearer, if Appellants had denied services to a
customer, that customer filed a complaint, and
that complaint was adjudicated through the
appropriate administrative and judicial channels.
Yet, as discussed above, Article III does not
require a pre-enforcement plaintiff to risk arrest
or actual prosecution before bringing claim in
federal court. Any prudential considerations
presented in this case do not prevent us from
exercising our "virtually unflagging" obligation to
hear cases within our jurisdiction. SBA List , 573
U.S. at 167, 134 S.Ct. 2334 (citing Lexmark Int'l,
Inc. v. Static Control Components, Inc. , 572 U.S.
118, 126, 134 S.Ct. 1377, 188 L.Ed.2d 392 (2014) ).
C. Free Speech
It is a "fundamental rule of protection under the
First Amendment, that a speaker has the
autonomy to choose the content of his own
message." Hurley v. Irish-American Gay, Lesbian
and Bisexual Group of Boston , 515 U.S. 557, 573,
115 S.Ct. 2338, 132 L.Ed.2d 487 (1995) ; Rumsfeld
v. Forum for Academic and Institutional Rights,
Inc., 547 U.S. 47, 61, 126 S.Ct. 1297, 164 L.Ed.2d
156 (2006) (recognizing the principle "that
freedom of speech prohibits the government from
telling people what they must say").

(recognizing "untold references to the beauty of
marriage in religious and philosophical texts
spanning time, cultures, and faiths, as well as in
art and literature in all their forms"). Appellants’
custom websites are similar to wedding videos
and invitations, both of which have also been
found to be speech. See Telescope Media Grp. v.
Lucero , 936 F.3d 740, 751–52 (8th Cir. 2019)
(wedding videographers engaged in speech);
Brush & Nib Studio, LC v. City of Phoenix , 247
Ariz. 269, 448 P.3d 890, 908 (2019) (custom
wedding invitations are pure speech).
Our analysis relies on the custom and unique
nature of Appellants’ services, rather than their
chosen medium. As Colorado asserts, the mere
fact that Appellants’ trade is "in part initiated,
evidenced, or carried out by means of language,
either spoken, written, or printed" is not sufficient
to show a speech interest. Colorado's Br. at 44
(quoting FAIR , 547 U.S. at 62, 126 S.Ct. 1297 ). In
FAIR , the Supreme Court rejected arguments
that the Solomon Amendment compelled speech
by requiring law schools to accommodate military
recruiters, including sending students emails on
behalf of military recruiters or providing military
recruiters with access to law school facilities. The
Court noted that "accommodating the military's
message does not affect the law schools’ speech,
because the schools are not speaking when they
host interviews and recruiting receptions. ... [A]
law school's decision to allow recruiters on
campus is not inherently expressive."
[6 F.4th 1177]

1. The Accommodation Clause
a. Compelled Speech
Appellants’ creation of wedding websites is pure
speech. The websites Appellants intend to offer
"celebrate and promote the couple's wedding and
unique love story" by combining custom text,
graphics, and other media. Aplts.’ App. at 2-325
(¶¶ 81, 84). The websites consequently express
approval and celebration of the couple's marriage,
which is itself often a particularly expressive
event. See Obergefell v. Hodges , 576 U.S. 644,
657, 135 S.Ct. 2584, 192 L.Ed.2d 609 (2015)

547 U.S. at 64, 126 S.Ct. 1297. In contrast, here,
creating a website (whether through words,
pictures, or other media) implicates Appellants’
unique creative talents, and is thus inherently
expressive.
Appellants’ own speech is implicated even where
their services are requested by a third-party. In
Hurley , the Supreme Court recognized a parade
organizer's Free Speech interests, despite the fact
that the organizer lacked a "particularized
message" or that the speech would be initially
generated by the participants, and not the
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organizer. Hurley , 515 U.S. at 569–70, 115 S.Ct.
2338. The speech element is even clearer here
than in Hurley because Appellants actively create
each website, rather than merely hosting
customer-generated content on Appellants’ online
platform. Compare Miami Herald Pub. Co. v.
Tornillo, 418 U.S. 241, 258, 94 S.Ct. 2831, 41
L.Ed.2d 730 (1974) ("A newspaper is more than a
passive receptacle or conduit for news, comment,
and advertising."), with FAIR, 547 U.S. at 64, 126
S.Ct. 1297 ("In this case, accommodating the
military's message does not affect the law school's
speech, because the schools are not speaking
when they host interviews and recruiting
receptions."), and PruneYard Shopping Ctr. v.
Robins , 447 U.S. 74, 85, 100 S.Ct. 2035, 64
L.Ed.2d 741 (1980) (shopping center may be
forced to "use his property as a forum for the
speech of others").
Nor does a profit motive transform Appellants’
speech into "commercial conduct." See Colorado's
Br. at 37. The First Amendment's protections
against compelled speech are "enjoyed by
business corporations generally and by ordinary
people engaged in unsophisticated expression as
well as by professional publishers." Hurley, 515
U.S. at 574, 115 S.Ct. 2338. Thus, as the Supreme
Court has recognized, for-profit businesses may
bring compelled speech claims. See, e.g. ,
Tornillo, 418 U.S. at 254, 94 S.Ct. 2831 (for-profit
newspaper cannot be compelled to accommodate
political candidates’ "right of reply"); Pac. Gas
and Elec. Co. v. Public Utilities Comm'n of Cal.,
475 U.S. 1, 9, 106 S.Ct. 903, 89 L.Ed.2d 1 (1986)
(utility company cannot be compelled to include
critic's speech in utility company's billing
envelopes).
The Accommodation Clause also "compels"
Appellants to create speech that celebrates samesex marriages. Colorado asserts that the
Accommodation Clause only regulates Appellants’
conduct in picking customers and does not
regulate Appellants’ speech. See Colorado's Br. at
40. Yet, this argument is foreclosed by Hurley. As
with the Massachusetts public accommodations
law in Hurley, CADA has the effect "of declaring
the sponsors’ speech itself to be the public

accommodation." Hurley, 515 U.S. at 573, 115
S.Ct. 2338. By compelling Appellants to serve
customers they would otherwise refuse,
Appellants are forced to create websites—and
thus, speech—that they would otherwise refuse.
Colorado also asserts that the Accommodation
Clause does not require a specific message or
statement unrelated to regulating conduct. See
Colorado's Br. at 46 (citing Wooley v. Maynard ,
430 U.S. 705, 97 S.Ct. 1428, 51 L.Ed.2d 752 (1977)
and W. Va. Bd. of Educ. v. Barnette , 319 U.S.
624, 63 S.Ct. 1178, 87 L.Ed. 1628 (1943) ). Yet,
again, neither was a specific message or statement
required in Hurley . Further, as the Supreme
Court explained in FAIR, "compelled-speech
cases are not limited to the situation in which an
individual
must
personally
speak
the
government's message." FAIR , 547 U.S. at 63,
126 S.Ct. 1297. Relying on Hurley , the Court
explained in FAIR that compelled speech
[6 F.4th 1178]
may be found where "the complaining speaker's
own message was affected by the speech it was
forced to accommodate." Id. So here, the result of
the Accommodation Clause is that Appellants are
forced to create custom websites they otherwise
would not.
Because the Accommodation Clause compels
speech in this case, it also works as a contentbased restriction. See Nat'l Inst. of Family and
Life Advocates v. Becerra , ––– U.S. ––––, 138 S.
Ct. 2361, 2371, 201 L.Ed.2d 835 (2018) ("By
requiring petitioners to inform women how they
can obtain state-subsidized abortions ... the
licensed notice plainly ‘alters the content’ of
petitioners’ speech.") (quoting Riley v. Nat'l Fed.
of Blind of N.C., Inc., 487 U.S. 781, 795, 108 S.Ct.
2667, 101 L.Ed.2d 669 (1988) ). Appellants
cannot create websites celebrating opposite-sex
marriages, unless they also agree to serve
customers who request websites celebrating
same-sex marriages. CADA's purpose and history
also demonstrate how the statute is a contentbased restriction. As Colorado makes clear, CADA
is intended to remedy a long and invidious history
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of discrimination based on sexual orientation. See
Colorado's Br. at 65–66. Thus, there is more than
a "substantial risk of excising certain ideas or
viewpoints from the public dialogue." Turner
Broad. Sys., Inc. v. FCC , 512 U.S. 622, 642, 114
S.Ct. 2445, 129 L.Ed.2d 497 (1994). Eliminating
such ideas is CADA's very purpose. For similar
reasons, the Supreme Court in Hurley concluded
that eliminating discriminatory bias was a
"decidedly fatal objective" in light of a Free
Speech challenge. Hurley , 515 U.S. at 579, 115
S.Ct. 2338 ; see also TMG , 936 F.3d at 753
(Minnesota public accommodations law operates
as a content-based restriction "by requiring the
Larsens to convey ‘positive’ messages about samesex weddings"); B&N, 448 P.3d at 914 (Arizona
public accommodations law is facially neutral, but
operates as a content-based restriction).
b. Strict Scrutiny
Whether viewed as compelling speech or as a
content-based restriction, the Accommodation
Clause must satisfy strict scrutiny—i.e., Colorado
must show a compelling interest, and the
Accommodation Clause must be narrowly tailored
to satisfy that interest. Reed v. Town of Gilbert,
Ariz., 576 U.S. 155, 164, 135 S.Ct. 2218, 192
L.Ed.2d 236 (2015).
Here, Colorado has a compelling interest in
protecting both the dignity interests of members
of marginalized groups and their material
interests
in
accessing
the
commercial
marketplace. See, e.g. , Roberts v. U.S. Jaycees ,
468 U.S. 609, 624, 104 S.Ct. 3244, 82 L.Ed.2d
462 (1984) (Minnesota public accommodation
law's goals of "eliminating discrimination and
assuring its citizens equal access to publicly
available goods and services ... plainly serves
compelling state interests of the highest order").
Colorado's interest in preventing both dignitary
and material harms to LGBT people is well
documented. Colorado has a unique interest in
remedying its own discrimination against LGBT
people. See Colorado's Br. at 65 (discussing
Romer v. Evans , 517 U.S. 620, 630, 634, 116 S.Ct.
1620, 134 L.Ed.2d 855 (1996) (holding that
Colorado
state
constitutional
amendment

preventing protected status for LGBT people
violated the Equal Protection Clause)). Even
setting Colorado's history aside, Colorado, like
many other states, has an interest in preventing
ongoing discrimination against LGBT people. See
Br. of Lambda Legal Defense and Education Fund
as amicus curiae , at 15 (describing ongoing
discrimination against LGBT people in Colorado);
Br. of Mass., et al. as amicus curiae at 7–8
(describing laws in other
[6 F.4th 1179]
states that address discrimination based on sexual
orientation).
Nor do we construe Appellants’ arguments as
challenging Colorado's interest in combating
discrimination generally. Rather, Appellants
assert Colorado fails to establish a compelling
interest because "[Appellants] do[ ] not
discriminate against anyone," and because
"Colorado can curb discriminatory conduct
without compelling or silencing [Appellants]."
Aplts.’ Br. at 54; see also Aplts.’ Reply at 26.
Appellants do not appear to deny that, at least in
other contexts, LGBT people may suffer
discrimination, and Colorado may have an
interest in remedying that harm. Thus,
Appellants’ arguments more appropriately
address whether CADA is narrowly tailored—not
whether CADA furthers a compelling interest.
The Accommodation Clause is not narrowly
tailored to preventing dignitary harms. As the
Supreme Court has repeatedly made clear,
"[w]hile the law is free to promote all sorts of
conduct in place of harmful behavior, it is not free
to interfere with speech for no better reason than
promoting an approved message or discouraging
a disfavored one, however enlightened either
purpose may strike the government." Hurley , 515
U.S. at 579, 115 S.Ct. 2338 ; see also Boy Scouts of
Am. v. Dale, 530 U.S. 640, 659, 120 S.Ct. 2446,
147 L.Ed.2d 554 (2000) ("The state interests
embodied
in
New
Jersey's
public
accommodations law [prohibiting expulsion of a
LGBT scoutmaster] do not justify such a severe
intrusion on the Boy Scouts’ rights to freedom of
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expressive association."). So too here. As
compelling as Colorado's interest in protecting
the dignitary rights of LGBT people may be,
Colorado may not enforce that interest by limiting
offensive speech. Indeed, the First Amendment
protects a wide range of arguably greater offenses
to the dignitary interests of LGBT people. See
Snyder v. Phelps , 562 U.S. 443, 131 S.Ct. 1207,
179 L.Ed.2d 172 (2011) (extending First
Amendment protections to funeral picketers).
The Accommodation Clause is, however, narrowly
tailored to Colorado's interest in ensuring "equal
access to publicly available goods and services."
U.S. Jaycees , 468 U.S. at 624, 104 S.Ct. 3244.
When regulating commercial entities, like
Appellants, public accommodations laws help
ensure a free and open economy. Thus, although
the commercial nature of Appellants’ business
does not diminish their speech interest, it does
provide Colorado with a state interest absent
when regulating non-commercial activity.
Compare id. , 468 U.S. at 626, 104 S.Ct. 3244
(recognizing "the changing nature of the
American economy and of the importance, both to
the individual and to society, of removing the
barriers to economic advancement and political
and social integration that have historically
plagued certain disadvantaged groups"), with
Dale, 530 U.S. at 657, 120 S.Ct. 2446 ("As the
definition of ‘public accommodation’ has
expanded from clearly commercial entities, such
as restaurants, bars, and hotels, to membership
organizations such as the Boy Scouts, the
potential for conflict between state public
accommodations laws and the First Amendment
rights of organizations has increased.").
The Supreme Court's decision in Heart of Atlanta
Motel v. United States illustrates the commercial
consequences of public accommodation laws. 379
U.S. 241, 85 S.Ct. 348, 13 L.Ed.2d 258 (1964). In
that case, the Court upheld Title II of the Civil
Rights Act of 1964 under Congress's Commerce
Clause powers. In doing so, the Court recognized
the "overwhelming evidence of the disruptive
effect that racial discrimination has had on
commercial intercourse." Id. at 257, 85 S.Ct. 348.

The
Court
recited
discrimination

evidence

of

racial

[6 F.4th 1180]
by hotels and motels, which was so pervasive that
some travelers relied on a special guidebook
listing non-discriminatory businesses. Id. at 253,
85 S.Ct. 348. Thus, the cumulative result of those
discriminatory practices discouraged interstate
commerce.
We do not define Colorado's interest as "ensuring
access to a particular person's unique, artistic
product [i.e., Appellants’]." Dissent at 1203
(emphasis in original); see also id. at 1203 n.8.
We recognize access to Appellants’ services may
be the consequence of enforcing CADA, but that is
not to say it is CADA's purpose or Colorado's
primary interest. For example, CADA does not
apply only to public accommodations of a certain
level of quality or artistic merit. In fact, CADA is
silent as to these attributes, leaving their
appraisal to consumers. Nor does CADA conscript
Appellants’ services for some collective or
redistributive end. CADA only applies here
because Appellants intend to sell their unique
services to the public. The question then becomes
whether Colorado's interest in ensuring access to
the marketplace generally still applies with the
same force to Appellants’ case specifically —i.e.,
"whether [Colorado] has such an interest in
denying an exception to [Appellants]." Fulton ,
141 S. Ct. at 1881.
Excepting Appellants from the Accommodation
Clause would necessarily relegate LGBT
consumers to an inferior market because
Appellants’ unique services are, by definition,
unavailable elsewhere. As discussed above, our
analysis emphasizes the custom and unique
nature of Appellants’ services. For the same
reason that Appellants’ custom and unique
services are speech, those services are also
inherently not fungible. To be sure, LGBT
consumers may be able to obtain weddingwebsite design services from other businesses;
yet, LGBT consumers will never be able to obtain
wedding-related services of the same quality and

109

303 Creative LLC v. Elenis, 6 F.4th 1160 (10th Cir. 2021)

nature as those that Appellants offer. Thus, there
are no less intrusive means of providing equal
access to those types of services.4
Amici dispute whether subjecting businesses to
the Accommodation Clause ultimately chills
commerce by discouraging businesses from
entering the market, due to fears that they will be
compelled to create objectionable products.
Compare Br. of Law and Economics Scholars as
amicus curiae at 4 (enforcing the Accommodation
Clause will "either force unwilling associations or
force the exit of a class of market participants"),
with Br. of Scholars of Behavioral Science and
Economics as amicus curiae at 9 (asserting
"markets cannot always be counted on to ‘selfcorrect’ and produce a welfare-maximizing
outcome"). With respect to amici, we find the
dispute beside the point. This case does not
present a competitive market. Rather, due to the
unique nature of Appellants’ services, this case is
more similar to a monopoly. The product at issue
is not merely "custom-made wedding websites,"
but rather "custom-made wedding websites of the
same quality and nature as those made by
Appellants." In that market, only Appellants exist.
And, as amici apparently agree, monopolies
present unique anti-discrimination concerns. See
[6 F.4th 1181]
Br. of Law and Economics Scholars at 9 ("The
only exception to this principle is a monopoly
situation, in which consumers are faced with a
sole supplier who could decide for all sorts of
reasons, including invidious motives, to refuse to
deal with a group of potential consumers.").
We are also unpersuaded by the Supreme Court of
Arizona's analysis in Brush & Nib. There, the
Supreme Court of Arizona concluded that custom
wedding invitations are speech because they are
not fungible products, unlike a hamburger or pair
of shoes. B&N, 448 P.3d at 910. With that much
we agree—custom products often implicate
speech. Yet, the Supreme Court of Arizona then
held that exempting custom invitations from a
public accommodation law would not undermine
the law's purpose. Id. at 916. Thus, ostensibly, the

B&N Court reasoned that any market harm was
limited. We are unconvinced. It is not difficult to
imagine the problems created where a wide range
of custom-made services are available to a favored
group of people, and a disfavored group is
relegated to a narrower selection of generic
services. Thus, unique goods and services are
where public accommodation laws are most
necessary to ensuring equal access.5
To be clear, we, like the Dissent, do not question
Appellants’ "sincere religious beliefs" or "good
faith." Dissent at 1190–91. Yet, we fail to see how
Appellants’ sincerity or good faith should excuse
them from CADA. Appellants’ intent has no
bearing on whether, as a consequence, same-sex
couples have limited access to goods or services.
For this reason, it is unclear to us why the Dissent
places such repeated emphasis on Appellants’
"good faith." See, e.g. , Dissent at 1200 ("Nor is
Ms. Smith's statement intended to be derogatory
or malicious."); id. at 1215 ("We must presume
[Ms. Smith] has reached her beliefs ‘based on
decent and honorable religious or philosophical
premises.’ ") (quoting Obergefell , 576 U.S. at 672,
135 S.Ct. 2584 ). Further, as the Supreme Court
has recently reaffirmed, "religious beliefs need
not be acceptable, logical, consistent, or
comprehensible to others in order to merit First
Amendment protection." Fulton v. City of
Philadelphia , ––– U.S. ––––, 141 S. Ct. 1868,
1876, ––– L.Ed.2d –––– (2021) (citing Thomas
v. Review Bd. of Ind. Employment Security Div. ,
450 U.S. 707, 714, 101 S.Ct. 1425, 67 L.Ed.2d 624
(1981) ). To us, whether an exception limits
market access depends upon the uniqueness of
the public accommodation's goods and services—
not the sincerity of the public accommodation's
beliefs.
We also recognize that "compelled speech is
deeply suspect in our jurisprudence—and rightly
so, given the unique harms it presents." Dissent at
1195. Yet, at the same time, "[t]he axiom that
places of public accommodation are open to
everyone is deeply rooted in the American legal
system." TMG , 936 F.3d at 763 (Kelly, J.,
concurring in part and dissenting in
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[6 F.4th 1182]
part). Indeed, the Supreme Court has repeatedly
emphasized public accommodation laws’ vital
importance—even
against
Constitutional
challenges. See, e.g. , Masterpiece Cakeshop , 138
S. Ct. at 1728 ("It is unexceptional that Colorado
law can protect gay persons, just as it can protect
other classes of individuals, in acquiring whatever
products and services they choose on the same
terms and conditions as are offered to other
members of the public."); Hurley , 515 U.S. at
572, 115 S.Ct. 2338 ("Provisions like these are well
within the State's usual power to enact when a
legislature has reason to believe that a given
group is the target of discrimination, and they do
not, as a general matter, violate the First or
Fourteenth Amendments."); Heart of Atlanta
Motel , 379 U.S. at 260, 85 S.Ct. 348 ("[I]n a long
line of cases this Court has rejected the claim that
the prohibition of racial discrimination in public
accommodations
interferes
with
personal
liberty."). We resolve the tension between these
two lines of jurisprudence by holding that
enforcing CADA as to Appellants’ unique services
is narrowly tailored to Colorado's interest in
ensuring equal access to the commercial
marketplace.6
2. The Communication Clause
Appellants also assert that the Communication
Clause unconstitutionally abridges their Free
Speech rights. Specifically, Appellants intend to
publish a Proposed Statement on 303 Creative's
website, stating Appellants "will not be able to
create websites for same-sex marriages or any
other marriage that is not between one man and
one woman." Aplts.’ App. at 2-364. Colorado
responds that the Communication Clause merely
prohibits a public accommodation from
advertising what is already unlawful under the
Accommodation
Clause.
Specifically,
the
Communication Clause makes it unlawful for a
public accommodation to publish a statement
indicating that service will be refused because of
sexual orientation. Colo. Rev. Stat. § 24-34601(2)(a).

The Communication Clause does not violate the
Appellants’ Free Speech rights. As the district
court correctly held, Colorado may prohibit
speech that promotes unlawful activity, including
unlawful discrimination. Aplts.’ App. at 3-577–78.
In Pittsburgh Press Company v. Pittsburgh
Commission on Human Relations, the Supreme
Court held that publishing employment
advertisements in "sex-designated columns" was
not protected by the First Amendment. 413 U.S.
376, 378, 93 S.Ct. 2553, 37 L.Ed.2d 669 (1973).
The Court reasoned that, because the underlying
employment
practice
was
illegal
sex
discrimination, there was no protected First
Amendment interest. Id. at 389, 93 S.Ct. 2553. In
contrast, in Bigelow v. Virginia, 421 U.S. 809, 95
S.Ct. 2222, 44 L.Ed.2d 600 (1975), the Supreme
Court held that publishing advertisements for
abortion services was protected by the First
Amendment, so long as the underlying services
were themselves legal. In that case, the Court held
that, although the abortion services were illegal if
offered in Virginia, Virginia had no interest in
regulating advertisements for services offered in
New York, where the services were legal. Id. at
828, 95 S.Ct. 2222. Appellants appear to
acknowledge that their Accommodation Clause
and Communication Clause challenges go hand in
hand, at least to the extent the merits of those
challenges are "intertwined." Aplts.’ Reply at 6;
see also
[6 F.4th 1183]
Aplts.’ Br. at 53–57 (addressing both clauses
simultaneously as to strict scrutiny).
Having concluded that the First Amendment does
not protect Appellants’ proposed denial of
services, we also conclude that the First
Amendment does not protect the Proposed
Statement. Parts of the Proposed Statement might
not violate the Accommodation Clause, such as
those parts expressing Appellants’ commitment to
their clients or Ms. Smith's religious convictions.
Yet, the Proposed Statement also expresses an
intent to deny service based on sexual
orientation—an activity that the Accommodation
Clause forbids and that the First Amendment
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does not protect. Thus, the Proposed Statement
itself is also not protected and Appellants’
challenge to the Communication Clause fails. See
Pittsburgh Press , 413 U.S. at 389, 93 S.Ct. 2553
(commercial advertising is not protected where
"the commercial activity itself is illegal and the
restriction on advertising is incidental to a valid
limitation on economic activity").7
D. Free Exercise
1. CADA is a Neutral Law of General
Applicability
"[L]aws incidentally burdening religion are
ordinarily not subject to strict scrutiny under the
Free Exercise Clause so long as they are neutral
and generally applicable." Fulton , 141 S. Ct. at
1876 (citing Employment Div., Dep't of Hum.
Resources of Or. v. Smith , 494 U.S. 872, 878–82,
110 S.Ct. 1595, 108 L.Ed.2d 876 (1990) ); see also
Church of the Lukumi Babalu Aye, Inc. v. City of
Hialeah , 508 U.S. 520, 531, 113 S.Ct. 2217, 124
L.Ed.2d 472 (1993) ("[A] law that is neutral and of
general applicability need not be justified by a
compelling governmental interest even if the law
has the incidental effect of burdening a particular
religious practice.").
a. CADA is a Neutral Law
"Government fails to act neutrally when it
proceeds in a manner intolerant of religious
beliefs or restricts practices because of their
religious nature ." Fulton , 141 S. Ct. at 1877
(emphasis added); see also Lukumi , 508 U.S. at
533, 113 S.Ct. 2217 ("[I]f the object of a law is to
infringe upon or restrict practices because of their
religious motivation , the law is not neutral[.]")
(emphasis added). "Factors relevant to the
assessment of governmental neutrality include
‘the historical background of the decision under
challenge, the specific series of events leading to
the enactment or official policy in question, and
the legislative or administrative history, including
contemporaneous statements made by members
of the decisionmaking body.’ " Masterpiece
Cakeshop , 138 S. Ct. at 1731 (quoting Lukumi ,
508 U.S. at 540, 113 S.Ct. 2217 ).

In Masterpiece Cakeshop , the Court held that
Colorado had enforced CADA against a baker
(Jack Phillips) without "the religious neutrality
that the Constitution requires." 138 S. Ct. at 1724.
The Court relied, in part, on a Commissioner's
statement describing the baker's religious
objection as "one of the most despicable pieces of
rhetoric that people can use." Id. at 1729. The
Court
explained
that
this
statement
impermissibly disparaged Phillips’ religion by
"describing it as despicable, and also by
characterizing it as something merely rhetorical."
Id. The Court
[6 F.4th 1184]
instructed the Commission that it "was obliged
under the Free Exercise Clause to proceed in a
manner neutral toward and tolerant of Phillips’
religious beliefs." Id. at 1731.
Appellants provide no evidence that Colorado will
ignore the Court's instruction in Masterpiece
Cakeshop , and thus provide no evidence that
Colorado will enforce CADA in a non-neutral
fashion. Appellants rely on a comment from a
public meeting held a few days after the Court's
ruling in Masterpiece Cakeshop . At the public
meeting, a different Commissioner voiced his
"support" for the Commissioner whose comments
that were at issue in Masterpiece Cakeshop ,
opining that the Commissioner discussed in
Masterpiece Cakeshop did not say "anything
wrong." Aplts.’ App. at 3-609. The single
Commissioner's statement at the public meeting,
however, does not indicate Colorado will deviate
from the Court's instruction in Masterpiece
Cakeshop . In contrast to the single
Commissioner's opinion, several others at the
public meeting voiced their agreement with the
Court's ruling, or their commitment to follow that
ruling. Id. at 3-606 (Director Elenis: "So in these
cases going forward, Commissioners and ALJs
and others, including the Staff at the Division,
have to be careful how these issues are framed so
that it's clear that full consideration was given to
sincerely—what is termed as sincerely-held
religious objections."); id. 3-608 (Commissioner
Carol Fabrizio: "[ Masterpiece Cakeshop ] was
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correctly decided from the outside, but I also hope
that anything that is taken out of here or listened
to or—that we're open to being respectful of
everybody's views."). In short, Appellants’ preenforcement challenge is dissimilar to the postenforcement challenge in Masterpiece Cakeshop .

[6 F.4th 1185]
recently, in Fulton , the Court explained that
exemptions from contractual obligations made
available at the "sole discretion" of a city
commissioner trigger strict scrutiny. 141 S. Ct. at
1878.

b. CADA is Generally Applicable
A law is not generally applicable "if it prohibits
religious conduct while permitting secular
conduct that undermines the government's
asserted interests in a similar way." Fulton , 141 S.
Ct. at 1877. "[W]hether two activities are
comparable for purposes of the Free Exercise
Clause must be judged against the asserted
government interest that justifies the regulation
at issue." Tandon v. Newsom , ––– U.S. ––––,
141 S. Ct. 1294, 1296, 209 L.Ed.2d 355 (2021) (per
curiam). "The principle that government, in
pursuit of legitimate interests, cannot in a
selective manner impose burdens only on conduct
motivated by religious belief is essential to the
protection of the rights guaranteed by the Free
Exercise Clause." Lukumi , 508 U.S. at 543, 113
S.Ct. 2217. "Neutrality and general applicability
are interrelated, and ... failure to satisfy one
requirement is a likely indication that the other
has not been satisfied." Id. at 531, 113 S.Ct. 2217.
A law is also not generally applicable "if it ‘invites’
the government to consider the particular reasons
for a person's conduct by providing ‘a mechanism
for individualized exemptions.’ " Fulton , 141 S.
Ct. at 1877 (quoting Smith , 494 U.S. at 884, 110
S.Ct. 1595 ) (alteration omitted). "[W]here the
State has in place a system of individual
exemptions, it may not refuse to extend that
system to cases of ‘religious hardship’ without
compelling reason." Id. (quoting Smith , 494 U.S.
at 884, 110 S.Ct. 1595 ). In Smith , the Court
explained that a "good cause" exemption from
requirements for unemployment compensation
benefits "created a mechanism for individualized
exemptions." Smith , 494 U.S. at 884, 110 S.Ct.
1595 (citing Bowen v. Roy , 476 U.S. 693, 707,
106 S.Ct. 2147, 90 L.Ed.2d 735 (1986) ); see also
Sherbert v. Verner , 374 U.S. 398, 401 n.4, 83
S.Ct. 1790, 10 L.Ed.2d 965 (1963). And more

Appellants assert that CADA is not generally
applicable because Colorado enforces a "religiousspeakers policy," under which religiouslymotivated objections are viewed with greater
scrutiny than secularly-motivated objections. See
Aplts.’ Br. at 48. For example, although Colorado
admits that a business is not required to design a
website proclaiming "God is Dead" if it would
decline such a design for any customer, see
Colorado's Br. at 42, Appellants must design a
website celebrating same-sex marriage, even
though it would decline such a design for any
customer.
In support of their claim of a religious-speakers
policy, Appellants also rely on the record in
Masterpiece Cakeshop . In that case, Phillips
asserted a disparity in treatment between his case
and three other cases related to a customer
named William Jack. In the Jack cases, bakers
refused Jack's requests for cakes that "conveyed
disapproval of same-sex marriage, along with
religious text." Masterpiece Cakeshop , 138 S. Ct.
1719 at 1730. The Colorado Court of Appeals held
that the three bakers lawfully refused Jack service
"because of the offensive nature of the requested
message." Id. at 1731 (quoting Craig v.
Masterpiece Cakeshop, Inc. , 370 P.3d 272, 282
n.8 (Colo. App. 2015) ).
The Supreme Court held that this difference in
treatment was "[a]nother indication of hostility"
toward Phillips’ religious motivations. Id. at 1729.
Contrary to the Colorado Court of Appeals, the
Supreme Court held that the difference in
treatment between the Phillips and Jack cases
could not be based on "the government's own
assessment of offensiveness." Id. at 1731.
According to the Court, such reasoning "elevates
one view of what is offensive over another and
itself sends a signal of official disapproval of
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Phillips’ religious beliefs." Id. The Supreme Court
declined to address, however, "whether the cases
should ultimately be distinguished." Id. at 1730.
Rather, the Court's holding in Masterpiece
Cakeshop was narrowly limited to the
discriminatory enforcement in that particular
case, and left open CADA's future enforcement
against other objectors. Id. at 1732 ; see also
Fulton , 141 S. Ct. at 1930 (Gorsuch, J.,
concurring) ("[A]ll that victory [in Masterpiece
Cakeshop ] assured Mr. Phillips was a new round
of litigation—with officials now presumably more
careful about admitting their motives.").
In concurring opinions, Justices Kagan and
Gorsuch disagreed as to whether Colorado could
apply CADA in the Phillips case, but not in the
Jack cases. According to Justice Kagan, the
bakers in the Jack cases did not discriminate
against Jack's religion because the bakers would
have refused any customer's request for cakes
denigrating gay people and same-sex marriage.
Masterpiece Cakeshop , 138 S. Ct. at 1733 (Kagan,
J., concurring). In Justice Kagan's view, "[t]he
different outcomes in the Jack cases and the
Phillips case could thus have been justified by a
plain reading and neutral application of Colorado
law—untainted by any bias against a religious
belief." Id. (Kagan, J., concurring). According to
Justice Gorsuch, however, the Jack cases and the
Phillips case "share[d] all legally salient features."
Id. at 1735 (Gorsuch, J., concurring). In Justice
Gorsuch's view, Colorado could apply CADA in
both cases, or in neither case, but "the one thing it
can't do is apply a more generous legal test to
secular objections than religious ones." Id. at 1737
(Gorsuch, J., concurring); see also id. at 1739
(Gorsuch, J.,
[6 F.4th 1186]
concurring) ("Only by adjusting the dials just
right —fine-tuning the level of generality up or
down for each case based solely on the identity of
the parties and the substance of their views—can
you engineer the Commission's outcome, handing
a win to Mr. Jack's backers but delivering a loss to
Mr. Phillips.") (emphasis in original).

Although a gerrymander similar to the one
identified by Justice Gorsuch may still exist,
Appellants have only shown a gerrymander
favoring LGBT consumers, as opposed to a
gerrymander
disfavoring
religious-speakers.
Indeed, a "pro-LGBT" gerrymander is likely
inevitable given CADA's purpose and its contentbased restrictions on speech. See supra , III.C.1.a.
Appellants provide no evidence that Colorado
permits secularly-motivated objections to serving
LGBT consumers. Similarly, Appellants provide
no evidence that Colorado enforces CADA against
religiously-motivated objections that do not
injure the dignitary or material interests of LGBT
consumers. In short, Appellants fail to show that
Colorado "permit[s] secular conduct that
undermines the government's asserted interests
in a similar way ." Fulton , 141 S. Ct. at 1877
(emphasis added).
The Supreme Court's recent cases addressing Free
Exercise challenges to COVID-19 restrictions are
instructive. In Tandon v. Newsom , the Court
explained "[c]omparability is concerned with the
risks various activities pose, not the reasons why
people gather." 141 S. Ct. at 1296 (per curiam).
Accordingly, the Court held that California could
not restrict at-home religious exercise while
permitting secular activities that posed similar
risks of COVID-19 transmission. Id. at 1297. The
Court reached a similar conclusion in Roman
Catholic Diocese of Brooklyn v. Cuomo , holding
that New York could not restrict access to houses
of worship while permitting access to secular
facilities with similar safety records regarding the
spread of COVID-19. ––– U.S. ––––, 141 S. Ct.
63, 66–67, 208 L.Ed.2d 206 (2020) (per curiam).
Here, however, Appellants rely on comparators
that injure LGBT consumers. For example, in the
Jack cases, non-enforcement was consistent with
Colorado's pro-LGBT gerrymander. Because
Appellants provide no examples where Colorado
permitted "secular-speakers" to discriminate
against LGBT consumers, Appellants fail to show
that
Colorado
disfavors
similarly-situated
8
"religious-speakers."
Colorado's recognition of message-based refusals
also does not give rise to a system of
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"individualized exemptions." See Aplts.’ Br. at 49.
Message-based refusals are not an "exemption"
from CADA's requirements; they are a defense. A
public accommodation only violates CADA when
it discriminates "because of" a consumer's
membership in a protected class.
[6 F.4th 1187]
Colo. Rev. Stat. § 24-34-601(2)(a). Ostensibly,
message-based refusals are unrelated to classstatus and fail to satisfy CADA's causation
standard. Because message-based refusals do not
violate CADA as an initial matter, there is nothing
to "exempt" from the statute. See Exempt, Black's
Law Dictionary (11th ed. 2019) ("Free or released
from a duty or liability to which others are held.").
Message-based
refusals
are
also
not
"individualized." "[A] system of individualized
exemptions is one that gives rise to the
application of a subjective test." Axson-Flynn ,
356 F.3d at 1297 (internal quotation omitted).
Conversely, an exemption is not "individualized"
simply because it "contain[s] express exceptions
for objectively defined categories of persons." Id.
at 1298. As we explained in Axson-Flynn ,
"[w]hile of course it takes some degree of
individualized inquiry to determine whether a
person is eligible for even a strictly defined
exemption, that kind of limited yes-or-no inquiry
is qualitatively different from the kind of case-bycase system envisioned by the Smith Court in its
discussion of Sherbert and related cases." Id.
We are satisfied that message-based refusals may
be objectively defined and are not the type of
subjective test that triggers the individualized
exemption exception. We need not decide how
CADA's causation standard should apply to
Appellants’ message-based refusal. See supra ,
III.B.1. We also reiterate that, on a more
developed record, Appellants might show that
Colorado enforces that standard in a way that
discriminates against religion, violating the Free
Exercise Clause. Yet, whatever issues may be
presented in a future case, it is clear to us that
CADA's causation standard itself is qualitatively
different from the broad, discretionary analyses

presented in other individualized exemption
cases. See, e.g., Fulton , 141 S. Ct. at 1878
(exemptions granted in city official's "sole
discretion"); Sherbert , 374 U.S. at 401 n.4, 83
S.Ct. 1790 (exemptions granted for "good cause");
Axson-Flynn , 356 F.3d at 1299 (exemptions
granted through "pattern of ad hoc discretionary
decisions").
The Dissent's discussion of the individualized
exemption exception conflates an "individualized
exemption" with "individualized adjudication."
For example, the Dissent concludes that the
individualized exemption exception should apply
because "the entire CADA enforcement
mechanism is structured to make case-by-case
determinations." Dissent at 1207–08; see also id.
at 1211 ("By demonstrating that CADA sets up a
case-by-case system for determining exceptions,
Ms. Smith has shown CADA's application here
must be reviewed with strict scrutiny with regard
to the free exercise claims."). Accordingly, CADA
does not grant "individualized exemptions"
simply because causation is determined by the
specific facts of each case. Were we to conclude
otherwise, a wide range of criminal statutes would
also become subject to Free Exercise challenges
because courts adjudicate a defendant's guilt
through "case-by-case determinations."
Although we hold that the "religious-speakers
policy" identified by Appellants is not an
"exemption," CADA provides for two exemptions
that warrant closer attention. First, CADA
exempts places that are "principally used for
religious purposes" from its definition of public
accommodations. Colo. Rev. Stat. 24-34-601(1).
This exemption does not trigger strict scrutiny. To
the extent a "religious-purpose" exemption is
individualized, the exemption expressly favors
religious exercise over places used for secular
purposes.9
[6 F.4th 1188]
Second, CADA exempts sex-based discrimination
"if such restriction has a bona fide relationship to
the goods, services, facilities, privileges,
advantages, or accommodations of such place of
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public accommodation." Colo. Rev. Stat. § 24-34601(3). On the pre-enforcement record before us,
Appellants have not shown the "bona fide
relationship" exemption should trigger strict
scrutiny. Like CADA's causation standard, a factfinder may objectively determine whether a public
accommodation's discriminatory practice is
"related" to the public accommodation's goods or
services. Whether such a relationship is "bona
fide" seems closer to the type of discretionary
standard subject to the individualized exemption
exception. The statute is silent as to when a
relationship is "bona fide," and the parties do not
define that term in their briefing. Despite that
ambiguity, however, the term is facially unlike the
"entirely discretionary" exemption addressed in
Fulton . 141 S. Ct. at 1878. Thus, we conclude that
the mere existence of a "bona fide relationship"
exemption does not, on its own, trigger strict
scrutiny.
We pause because Colorado's application of the
"bona fide relationship" exemption may trigger
strict scrutiny on a post-enforcement record. For
example, strict scrutiny would apply if Colorado
"refuse[d] to accept religious reasons for [a bona
fide relationship] on equal footing with secular
reasons for [a bona fide relationship]." AxsonFlynn , 356 F.3d at 1298. And, if it did so,
Colorado must offer a "compelling reason why it
has a particular interest in denying an exception
to [Appellants] while making [it] available to
others." Fulton , 141 S. Ct. at 1882 (emphasis
added). Thus, a future case may present the closer
questions of whether the "bona fide relationship"
exemption should apply here, or, assuming
Colorado denies such an exemption, whether such
denial violates the Free Exercise Clause. On this
pre-enforcement record, however, Appellants
have not shown the exemption will be applied in
an impermissible manner.
2. Appellants Cannot Assert a Hybrid
Rights Claim
We apply heightened scrutiny to a hybrid-rights
claim where a plaintiff brings a "colorable"
companion claim, i.e., one with a "fair probability
or likelihood, but not a certitude, of success on

the merits." Axson-Flynn , 356 F.3d at 1297.
Because Appellants’ other constitutional claims
either fail or were not raised on appeal,
Appellants have no companion claim. Thus, there
is no reason to apply heightened scrutiny under a
hybrid-rights theory. In any event, CADA would
satisfy heightened scrutiny for the same reasons
that it satisfies strict scrutiny, as explained above.
E. Overbreadth and Vagueness
The Communication Clause not only prohibits
statements indicating that goods or services "will
be refused, withheld from, or denied an
individual," but also prohibits statements
indicating "that an individual's patronage or
presence at a place of public accommodation is
unwelcome, objectionable, unacceptable, or
undesirable because of [protected status]."
[6 F.4th 1189]
Colo. Rev. Stat. § 24-34-601(2)(a). Appellants
challenge this latter restriction, which they term
the "Unwelcome Provision," as unconstitutionally
overbroad and vague. See Aplts.’ Br. at 57.
1. The Communication Clause Is Not
Unconstitutionally Overbroad
The Unwelcome Provision does not render the
Communication
Clause
unconstitutionally
overbroad, because the Communication Clause's
"application to protected speech [is not]
substantial ... relative to the scope of the law's
plainly legitimate applications." Virginia v. Hicks
, 539 U.S. 113, 119–20, 123 S.Ct. 2191, 156 L.Ed.2d
148 (2003) (citing Broadrick v. Oklahoma , 413
U.S. 601, 613, 615, 93 S.Ct. 2908, 37 L.Ed.2d 830
(1973) ). Even assuming the Unwelcome
Provision, when read alone, unconstitutionally
restricts speech, the Communication Clause,
when read as a whole, is primarily focused on
access to goods and services. Thus, in a case like
the one here, "whatever overbreadth may exist
should be cured through case-by-case analysis of
the fact situations to which its sanctions,
assertedly, may not be applied." Broadrick , 413
U.S. at 615–16, 93 S.Ct. 2908. We need not apply
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the Unwelcome Provision in this case because
Appellants’ Proposed Statement violates the
Communication
Clause's
prohibition
on
statements indicating refusal of services. See
Aplts.’ App. at 2-364 (Proposed Statement that
Appellants "will not be able to create websites for
same-sex marriages or any other marriage that is
not between one man and one woman").
The Dissent concludes that the Unwelcome
Provision is overbroad because it would punish
numerous forms of protected speech. In support,
the Dissent identifies several examples where a
public accommodation might violate the
Unwelcome Provision without violating the
Communication Clause's separate prohibition on
statements indicating refusal of services. See
Dissent at 1213–14.10 We are unconvinced that the
Dissent's examples are "substantial ... relative to
the scope of the law's plainly legitimate
applications." Hicks , 539 U.S. at 119–20, 123
S.Ct. 2191. Aside from this case and Masterpiece
Cakeshop , amici document numerous other cases
where public accommodations communicated,
either directly or indirectly, that a consumer's
presence was unwelcome and that they would be
refused access. See, e.g. , Br. of Law Professors
from the States of Colo., et al., as amicus curiae at
22–24 (describing examples of discrimination
against LGBT people in Colorado); Br. of
Religious and Civil Rights Organizations as
amicus curiae at 24–26 (describing examples of
discrimination against religious minorities). To be
clear, we express no opinion as to whether the
Unwelcome Provision might violate the First
Amendment in other contexts. We merely
conclude that those violations are better
addressed on their own facts, and do not warrant
the "strong medicine" of the overbreadth
doctrine. Broadrick , 413 U.S. at 613, 93 S.Ct.
2908.
2. The Communication Clause Is Not
Unconstitutionally Vague
Appellants’ vagueness challenge also fails because
their Proposed Statement
[6 F.4th 1190]

indicates a refusal of services. Appellants rely on
Johnson v. United States , 576 U.S. 591, 135 S.Ct.
2551, 192 L.Ed.2d 569 (2015), where the Supreme
Court struck the Residual Clause of the Armed
Career Criminals Act as void for vagueness. The
Supreme Court held that the Residual Clause was
unconstitutionally vague, even if "some conduct"
might clearly be proscribed. Id. at 602, 135 S.Ct.
2551. In doing so, the Court described the
standard for determining whether a statute is, as
a matter of law, unconstitutionally vague—not the
standard for determining when a party may bring
a vagueness challenge. Accordingly, the district
court in this case correctly relied on Expressions
Hair Design v. Schneiderman , a case decided
after Johnson , in which the Supreme Court
reaffirmed that "a plaintiff whose speech is clearly
proscribed cannot raise a successful vagueness
claim." ––– U.S. ––––, 137 S. Ct. 1144, 1151–52,
197 L.Ed.2d 442 (2017) (quoting Holder v.
Humanitarian Law Project , 561 U.S. 1, 20, 130
S.Ct. 2705, 177 L.Ed.2d 355 (2010) ); see also
Humanitarian Law Project , 561 U.S. at 21, 130
S.Ct. 2705 ("Of course, the scope of the materialsupport statute may not be clear in every
application. But the dispositive point here is that
the statutory terms are clear in their application
to plaintiffs’ proposed conduct, which means that
plaintiffs’ vagueness challenge must fail.").
Because the Proposed Statement is clearly
proscribed by the Communication Clause's
prohibition on statements indicating refusal of
services, Appellants cannot separately challenge
the Unwelcome Provision as unconstitutionally
vague.11
IV. Conclusion
We agree with the Dissent that "the protection of
minority viewpoints is not only essential to
protecting speech and self-governance but also a
good in and of itself." Dissent at 1196. Yet, we
must also consider the grave harms caused when
public accommodations discriminate on the basis
of race, religion, sex, or sexual orientation.
Combatting such discrimination is, like individual
autonomy, "essential" to our democratic ideals.
And we agree with the Dissent that a diversity of
faiths
and
religious
exercise,
including
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Appellants’, "enriches" our society. Dissent at
1211–12. Yet, a faith that enriches society in one
way might also damage society in other,
particularly when that faith would exclude others
from unique goods or services. In short,
Appellants’ Free Speech and Free Exercise rights
are, of course, compelling. But so too is
Colorado's interest in protecting its citizens from
the harms of discrimination. And Colorado
cannot defend that interest while also excepting
Appellants from CADA.
For these reasons, we AFFIRM the district court's
grant of summary judgment in favor of Colorado.
Tymkovich, Chief Judge, dissenting.
If liberty means anything at all, it means the
right to tell people what they do not want to
hear.
– George Orwell
No one denies Lorie Smith's sincere religious
beliefs, good faith, and her willingness to serve
clients regardless of race, creed, ethnicity, or
sexual orientation. But what she will not do is
compromise her
[6 F.4th 1191]
beliefs and produce a message at odds with them.
The Constitution neither forces Ms. Smith to
compromise her beliefs nor condones the
government doing so. In fact, this case illustrates
exactly why we have a First Amendment. Properly
applied, the Constitution protects Ms. Smith from
the government telling her what to say or do.
But the majority takes the remarkable—and
novel—stance that the government may force Ms.
Smith to produce messages that violate her
conscience. In doing so, the majority concludes
not only that Colorado has a compelling interest
in forcing Ms. Smith to speak a governmentapproved message against her religious beliefs,
but also that its public-accommodation law is the
least restrictive means of accomplishing this goal.
No case has ever gone so far. Though I am loathe

to reference Orwell, the majority's opinion
endorses substantial government interference in
matters of speech, religion, and conscience.
Indeed, this case represents another chapter in
the
growing
disconnect
between
the
Constitution's endorsement of pluralism of belief
on the one hand and anti-discrimination laws’
restrictions of religious-based speech in the
marketplace on the other. It seems we have
moved from "live and let live" to "you can't say
that." While everyone supports robust and
vigorously enforced anti-discrimination laws,
those laws need not and should not force a citizen
to make a Hobson's choice over matters of
conscience. Colorado is rightfully interested in
protecting certain classes of persons from
arbitrary and discriminatory treatment. But what
Colorado cannot do is turn the tables on Ms.
Smith and single out her speech and religious
beliefs for discriminatory treatment under the
aegis of anti-discrimination laws.
The Constitution is a shield against CADA's
discriminatory treatment of Ms. Smith's sincerely
held religious beliefs. The First Amendment
prohibits states from "abridging the freedom of
speech" or the "free exercise" of religion. U.S.
Const. amend. I. And the freedom to speak
necessarily guarantees the right to remain silent.
So the majority ushers forth a brave new world
when it acknowledges that CADA compels both
speech and silence—yet finds this intrusion
constitutionally permissible. CADA forces Ms.
Smith to violate her faith on pain of sanction both
by prohibiting religious-based business practices
and by penalizing her if she does speak out on
these matters in ways Colorado finds
"unwelcome" or "undesirable."1
I agree with the majority that Ms. Smith has
standing to bring her claims and that
[6 F.4th 1192]
the case is ripe. But because I cannot agree that
Colorado may force Ms. Smith to create messages
or stay silent contrary to her beliefs, I respectfully
dissent.
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I. Free Speech
It is important to understand from the outset that
Ms. Smith and Colorado agree that she will serve
anyone, regardless of protected class status. In
the district court, both she and Colorado
stipulated that: (1) Ms. Smith is "willing to work
with all people regardless of classifications such
as race, creed, sexual orientation and gender";
and (2) Ms. Smith does "not object to and will
gladly create custom graphics and websites for
gay, lesbian, or bisexual clients or for
organizations run by gay, lesbian, or bisexual
persons so long as the custom graphics and
websites do not violate [her] religious beliefs, as is
true for all customers." Aplt. App. 2-322. Ms.
Smith and Colorado also agree that she "will
decline any request to design, create, or promote
content that: contradicts biblical truth; demeans
or
disparages
others;
promotes
sexual
immorality; supports the destruction of unborn
children; incites violence; or promotes any
conception of marriage other than marriage
between one man and one woman." Id. at 2-323.
And counsel for Ms. Smith confirmed at oral
argument that she would represent clients
regardless of sexual orientation in creating
websites that celebrate opposite-sex weddings.
In short, Colorado appears to agree that Ms.
Smith does not distinguish between customers
based on protected-class status and thus advances
the aims of CADA.
But when any customer asks Ms. Smith to create
expressive content that violates her sincerely held
beliefs, she will decline the request.2 Colorado
claims to endorse this type of message-based
refusal, asserting that "the Commission does not
interpret [CADA] to require any business owner,
regardless of religious beliefs, to produce a
message it would decline to produce for any
customer." Appellee Br. at 62. Yet Colorado and
the majority argue that Ms. Smith must do exactly
this: create expressive content celebrating samesex weddings as long as she will create expressive
content celebrating opposite-sex weddings. This
is paradigmatic compelled speech.

A. Compelled Speech Provisions Are
Subject to Strict Scrutiny
Government-compelled speech is antithetical to
the First Amendment. Forcing an individual "to
be an instrument for fostering public adherence
to an ideological point of view he finds
unacceptable .... ‘invades the sphere of intellect
and spirit which it is the purpose of the First
Amendment to our Constitution to reserve from
all official control.’ " Wooley v. Maynard , 430
U.S. 705, 715, 97 S.Ct. 1428, 51 L.Ed.2d 752 (1977)
(quoting W. Va. State Bd. of Educ. v. Barnette ,
319 U.S. 624, 642, 63 S.Ct. 1178, 87 L.Ed. 1628
(1943) ). Thus, the government cannot—for
example—coerce affirmations of belief, compel
unwanted expression, or force one speaker to host
the message of another as a public
accommodation. See Barnette , 319 U.S. at 633–
34, 63 S.Ct. 1178 ; Wooley , 430 U.S. at 714, 97
S.Ct. 1428 ;
[6 F.4th 1193]
Hurley v. Irish-Am. Gay, Lesbian & Bisexual
Grp. of Bos. , 515 U.S. 557, 573, 115 S.Ct. 2338,
132 L.Ed.2d 487 (1995).
The compelled speech doctrine was first
articulated in 1943 in Justice Jackson's opinion in
Barnette . In that case, Jehovah's Witness parents
and schoolchildren sought to enjoin the
enforcement of compulsory flag-salute laws, as
the required salute and accompanying pledge of
allegiance violated their religious beliefs. Justice
Jackson concluded that the First Amendment
protected the schoolchildren's right to free
speech, noting that "[t]o sustain the compulsory
flag salute we are required to say that a Bill of
Rights which guards the individual's right to
speak his own mind, left it open to public
authorities to compel him to utter what is not in
his mind." Barnette , 319 U.S. at 634, 63 S.Ct.
1178. Written against the backdrop of World War
II, the opinion cautioned against the
"[c]ompulsory unification of opinion" of the like
sought by the "fast failing efforts of our present
totalitarian enemies." Id. at 641, 63 S.Ct. 1178.
"[T]he First Amendment to our Constitution was
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designed to avoid these ends by avoiding these
beginnings"—namely,
by
preventing
the
government from coercing speech in the first
instance. Id.
Over three decades later, the Court again
confirmed that the government cannot compel an
unwilling individual to speak or even passively
display the government's ideological message, no
matter its popularity. In 1977, the Wooley Court
struck down New Hampshire regulations
requiring the display of the state's "Live Free or
Die" motto on license plates. Wooley , 430 U.S. at
714, 97 S.Ct. 1428. The motto's wide acceptance
was irrelevant because the "First Amendment
protects the right of individuals to hold a point of
view different from the majority and to refuse to
foster ... an idea they find morally objectionable."
Id. at 717, 97 S.Ct. 1428. Wooley also expanded
Barnette ’s logic: just as the government cannot
coerce affirmations of belief, it also cannot
require an individual to be a "courier for [the
State's] message," even when that message does
not otherwise interfere with the individual's own
speech. Id.
Nor can the government require a speaker to be a
courier for another citizen's message. In Hurley ,
the Court unanimously held as unconstitutional
the application of the Massachusetts publicaccommodations statute to the organizers of
Boston's St. Patrick's Day Parade. Hurley , 515
U.S. at 572–73, 115 S.Ct. 2338. Forcing the
organizers of the parade—which itself is protected
expression—to allow the participation of the
Irish-American Gay, Lesbian & Bisexual Group
"had the effect of declaring the sponsors’ speech
itself to be the public accommodation." Id. at 573,
115 S.Ct. 2338. "[T]his use of the State's power
violates the fundamental rule of protection under
the First Amendment, that a speaker has the
autonomy to choose the content of his own
message." Id. Organizing the parade and selecting
participants was expressive, so applying the
public-accommodations law to force the
organizers to include unwanted speech was an
impermissible intrusion on the freedom to create
that expression. See id. at 576, 115 S.Ct. 2338
("[W]hen dissemination of a view contrary to

one's own is forced upon a speaker intimately
connected with the communication advanced, the
speaker's right to autonomy over the message is
compromised."). Indeed, "[w]hile the law is free
to promote all sorts of conduct in place of harmful
behavior, it is not free to interfere with speech for
no better reason than promoting an approved
message or discouraging a disfavored one,
however enlightened either purpose may strike
the government." Hurley , 515 U.S. at 579, 115
S.Ct. 2338.
[6 F.4th 1194]
And the autonomy to speak necessarily includes
the freedom to remain silent. Because " ‘all
speech inherently involves choices of what to say
and what to leave unsaid,’ ... one important
manifestation of the principle of free speech is
that one who chooses to speak may also decide
‘what not to say.’ " Id. at 573, 115 S.Ct. 2338
(quoting Pac. Gas & Elec. Co. v. Pub. Utilities
Comm'n of Cal. , 475 U.S. 1, 11, 19, 106 S.Ct. 903,
89 L.Ed.2d 1 (1986) ) (emphasis in original). The
Supreme Court has "held time and again that
freedom of speech includes both the right to
speak freely and the right to refrain from speaking
at all." Janus v. Am. Fed'n of State, Cty., & Mun.
Employees, Council 31 , ––– U.S. ––––, 138 S.
Ct. 2448, 2463, 201 L.Ed.2d 924 (2018) (internal
quotation marks omitted). As the Hurley Court
held, "the choice of a speaker not to propound a
particular point of view ... is presumed to lie
beyond the government's power to control."
Hurley , 515 U.S. at 575, 115 S.Ct. 2338. The rule
that a "speaker has the right to tailor ... speech[ ]
applies not only to expressions of value, opinion,
or endorsement, but equally to statements of fact
the speaker would rather avoid." Id. at 573, 115
S.Ct. 2338 ; see also Masterpiece Cakeshop, Ltd.
v. Colo. Civil Rights Comm'n , ––– U.S. ––––,
138 S. Ct. 1719, 1745, 201 L.Ed.2d 35 (2018)
(Gorsuch, J., concurring) ("Because the
government cannot compel speech, it also cannot
‘require speakers to affirm in one breath that
which they deny in the next.’ " (quoting Pac. Gas
& Elec. Co. , 475 U.S. at 16, 106 S.Ct. 903 )).
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Key to the Hurley decision was the expressive
nature of a parade. This crucial point
distinguishes it from the Court's decision
compelling college campuses to allow military
recruiters in Rumsfeld v. Forum for Academic &
Institutional Rights, Inc. , 547 U.S. 47, 61, 126
S.Ct. 1297, 164 L.Ed.2d 156 (2006). The Solomon
Amendment, challenged in that case, required law
schools to afford military recruiters access to
campus facilities for interviews and promotional
events, including access to school scheduling
emails and announcements. Id. at 60, 126 S.Ct.
1297. But the law schools were already providing
these services to other speakers, and the
notification emails and posted notices were not
considered the law schools’ expressive speech. Id.
at 61–63, 126 S.Ct. 1297. The law schools’ actions
in sending out such notices were not "affected by
the speech it was forced to accommodate" because
the emails did not constitute expressive conduct.
Id. at 63–64, 126 S.Ct. 1297 ; see also id. at 64,
126 S.Ct. 1297 ("Unlike a parade organizer's
choice of parade contingents, a law school's
decision to allow recruiters on campus is not
inherently expressive."). This is why, in Hurley ,
the Massachusetts public-accommodation law
had "been applied in a peculiar way": it had made
expressive speech the public accommodation and
thereby changed its message. Hurley , 515 U.S. at
572, 115 S.Ct. 2338. Nothing about the access
afforded by the Solomon Amendment, in contrast,
compromised the law schools’ expressive beliefs.
In more recent cases, the Supreme Court has
confirmed the First Amendment's antipathy
toward government-compelled speech. The
government may no more "prohibit the
dissemination of ideas that it disfavors" than it
can "compel the endorsement of ideas that it
approves." Knox v. Serv. Emps. Int'l Union, Local
1000 , 567 U.S. 298, 309, 132 S.Ct. 2277, 183
L.Ed.2d 281 (2012). A state cannot compel
pregnancy crisis centers—many of which are prolife—to inform patients about the availability of
abortions because it "alter[s] the content of their
speech." Nat'l Inst. of Family & Life Advocates v.
Becerra (NIFLA ), ––– U.S. ––––, 138 S. Ct.
2361, 2371, 201 L.Ed.2d 835 (2018) (quoting

[6 F.4th 1195]
Riley v. Nat'l Fed'n of the Blind of N.C., Inc. , 487
U.S. 781, 795, 108 S.Ct. 2667, 101 L.Ed.2d 669
(1988) ) (alterations incorporated); see also
NIFLA , 138 S. Ct. at 2379 (Kennedy, J.,
concurring) ("This law is a paradigmatic example
of the serious threat presented when government
seeks to impose its own message in the place of
individual speech, thought, and expression.").
Nor can a state force individuals to pay dues to
subsidize a private organization's speech. Janus ,
138 S. Ct. at 2464. And—until now—our own
precedent has similarly taken a deeply skeptical
approach to compelled speech. See Axson-Flynn
v. Johnson , 356 F.3d 1277, 1283 (10th Cir. 2004)
(finding a genuine dispute of material fact as to
whether university's compulsion of theater
student's speech was pretextual); Cressman v.
Thompson , 798 F.3d 938, 951 (10th Cir. 2015)
(discussing the long prohibition on compelled
speech); Phelan v. Laramie Cty. Cmty. Coll. Bd.
of Trustees , 235 F.3d 1243, 1247 (10th Cir. 2000)
(noting that, in government-speech contexts, the
"crucial question is whether, in speaking, the
government is compelling others to espouse or to
suppress certain ideas and beliefs"); Semple v.
Griswold , 934 F.3d 1134, 1143 (10th Cir. 2019)
(concluding that a Colorado state amendment
raising standards for citizen ballot initiatives did
not compel speech by requiring interactions with
voters in all state senate districts).
Accordingly, compelled speech is deeply suspect
in our jurisprudence—and rightly so, given the
unique harms it presents. For one, the ability to
choose what to say or not to say is central to a free
and self-governing polity. As Justice Alito wrote
in Janus :
When speech is compelled, ...
additional damage is done. In that
situation, individuals are coerced
into betraying their convictions.
Forcing free and independent
individuals to endorse ideas they
find
objectionable
is
always
demeaning, and for this reason, ... a
law
commanding
"involuntary
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affirmation" of objected-to beliefs
would
require
"even
more
immediate and urgent grounds"
than a law demanding silence.
Id. (quoting Barnette , 319 U.S. at 634, 63 S.Ct.
1178 ). The "[c]ompulsory unification of opinion"
cautioned by Justice Jackson in Barnette is not
only a social harm but a personal one. 319 U.S. at
641, 63 S.Ct. 1178. The choice of what to say has
value, regardless of what is said or not said;
narrowing the field of permissible expression
diminishes autonomy and free will.
Moreover, the government's ability to compel
speech and silence would make hollow the
promise of other First Amendment freedoms.
Freedom of association means little without the
ability to express the bonds of connection, see
Boy Scouts of Am. v. Dale , 530 U.S. 640, 655–56,
120 S.Ct. 2446, 147 L.Ed.2d 554 (2000), and the
freedom to petition for redress of grievances is
valueless unless one is protected from retribution
for that speech. The freedom of the press is
essentially coextensive with—and reliant on—the
freedom of speech. See, e.g. , Branzburg v. Hayes
, 408 U.S. 665, 708, 92 S.Ct. 2646, 33 L.Ed.2d
626 (1972). And the freedom to exercise one's
religion necessitates the ability to speak, engage
in expressive conduct, and conscientiously refuse
to speak, in order to have meaningful protection
at all. See, e.g. , NIFLA , 138 S. Ct. at 2379
("Freedom of speech secures freedom of thought
and belief.") (Kennedy, J., concurring).
It is axiomatic that freedom of speech properly
keeps the power of the government in check and
preserves democratic self-government. See, e.g. ,
Thornhill v. State of Alabama , 310 U.S. 88, 95,
60 S.Ct. 736, 84 L.Ed. 1093 (1940) ("The
safeguarding of these rights to the ends that men
may speak as they think on matters vital to them
and that falsehoods may be exposed
[6 F.4th 1196]
through the processes of education and discussion
is essential to free government."). This is why, of
course, electoral speech is essential to a free and

functioning republic. Citizens United v. Fed.
Election Comm'n , 558 U.S. 310, 339, 130 S.Ct.
876, 175 L.Ed.2d 753 (2010) ("Speech is an
essential mechanism of democracy, for it is the
means to hold officials accountable to the
people."). Stifling minority speech is the
prototypical
"slippery
slope"
toward
authoritarianism, recognized in the first of the
compelled speech cases: "As first and moderate
methods to attain unity have failed, those bent on
its accomplishment must resort to an everincreasing severity." Barnette , 319 U.S. at 640,
63 S.Ct. 1178. To paraphrase Orwell, liberty must
mean the right to tell others—especially the
government—what it does not want to hear.
Furthermore, the protection of minority
viewpoints is not only essential to protecting
speech and self-governance but also a good in and
of itself. See, e.g. , Wooley , 430 U.S. at 715, 97
S.Ct. 1428 ("The First Amendment protects the
right of individuals to hold a point of view
different from the majority and to refuse to foster,
in the way New Hampshire commands, an idea
they find morally objectionable."); Texas v.
Johnson , 491 U.S. 397, 414, 109 S.Ct. 2533, 105
L.Ed.2d 342 (1989) ("If there is a bedrock
principle underlying the First Amendment, it is
that the government may not prohibit the
expression of an idea simply because society finds
the idea itself offensive or disagreeable."). Indeed,
the "point of all speech protection, ... is to shield
just those choices of content that in someone's
eyes are misguided, or even hurtful." Hurley , 515
U.S. at 574, 115 S.Ct. 2338. The lack of minority
viewpoints would impoverish the richness of
conversation and impede the search for truth
contemplated by the First Amendment. See, e.g. ,
Thornhill , 310 U.S. at 95, 60 S.Ct. 736 ("Those
who won our independence had confidence in the
power of free and fearless reasoning and
communication of ideas to discover and spread
political and economic truth.").
Because of its existential threat to the most sacred
freedoms, we are tasked with reviewing instances
of compelled expressive speech with the utmost
skepticism. The majority's endorsement of
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compelled speech directed at Ms. Smith turns
away from these foundational principles.
B. CADA Compels Expressive Speech
The Supreme Court's repeated, emphatic
disapprobation of compelled expressive speech
leaves little room for other conclusions. So it is all
the more troubling when, in a case where the
parties have stipulated that Ms. Smith's work is
expressive speech—"[the] custom wedding
websites will be expressive in nature "—the
majority decides that its compulsion is
constitutional.3
Creating custom wedding websites is not merely
conduct, or even expressive conduct. Ms. Smith's
wedding websites as a whole—and the "text,
graphics, and ... videos" that comprise them—are
pure speech. See Kaplan v. California , 413 U.S.
115, 119–20, 93 S.Ct. 2680, 37 L.Ed.2d 492 (1973)
(pure speech includes the printed
[6 F.4th 1197]
word, oral utterances, pictures, films, paintings,
drawings, and engravings); Brown v. Ent.
Merchants Ass'n , 564 U.S. 786, 790, 131 S.Ct.
2729, 180 L.Ed.2d 708 (2011) (holding that
books, plays, movies, and video games all
communicate ideas, which "suffices to confer First
Amendment protection"); Cressman , 798 F.3d at
953 (noting that "an artist's sale of his own
original work is pure speech"). This is because the
websites are greater than the sum of their parts:
each custom website conveys Ms. Smith's
message or interpretation of celebration of the
couple's union. See Cressman , 798 F.3d at 952–
53 (emphasizing that the "animating principle
behind pure-speech protection" is "safeguarding
self-expression"). The parties agree on this point,
stipulating that "[b]y creating wedding websites,
Ms. Smith and 303 Creative will collaborate with
prospective brides and grooms in order to use
their unique stories as source material to express
Ms. Smith's and 303 Creative's message
celebrating and promoting God's design for
marriage as the lifelong union of one man and one
woman." Aplt. App. at 2-325.

The fact that Ms. Smith sells her custom website
designs does not reduce their value as speech. "It
is well settled that a speaker's rights are not lost
merely because compensation is received; a
speaker is no less a speaker because he or she is
paid to speak." Riley , 487 U.S. at 801, 108 S.Ct.
2667. The creative confluence of the text and
graphics in these original, individualized websites
produce expression —which deserves the highest
protection under the First Amendment.4
If anything, this is an easier case than those
involving wedding cakes, see Masterpiece , 138 S.
Ct. at 1723, wedding photographs, see Chelsey
Nelson Photography LLC v. Louisville/Jefferson
Cty. Metro Gov't , 479 F.Supp.3d 543, 557-58
(W.D. Ky. 2020), Updegrove v. Herring , No.
1:20-CV-1141, 2021 WL 1206805, at *1 (E.D. Va.
Mar. 30, 2021), and Elane Photography, LLC v.
Willock , 309 P.3d 53, 59 (N.M. 2013), wedding
videos, see Telescope Media Grp. v. Lucero , 936
F.3d 740, 750 (8th Cir. 2019), wedding floral
arrangements, see State v. Arlene's Flowers, Inc. ,
193 Wash.2d 469, 441 P.3d 1203, 1225 (Wash.
2019), cert. denied , ––– U.S. ––––, ––– S.Ct. –
–––, ––– L.Ed.2d ––––, 2021 WL 2742795 (U.S.
July 2, 2021) (No. 19-333), or even custom
wedding invitations, see Brush & Nib Studio, LC
v. City of Phoenix , 247 Ariz. 269, 448 P.3d 890,
908 (Ariz. 2019). It is obvious to even the most
casual viewer that Ms. Smith is creating a
customized art product—which incorporates
unique, expressive speech—for her customers.
[6 F.4th 1198]
Fig. 1 – A prototype of a wedding website page
design by Ms. Smith.
Yet the majority does not afford Ms. Smith's pure
speech any protection, endorsing CADA's
compulsion of both speech and silence. If Ms.
Smith creates wedding websites for opposite-sex
couples, CADA compels her to create wedding
websites for same-sex couples. She does not, for
example, pre-design t-shirts and set a stack of
them on a shelf, available to be picked up by any
customer who walks in the store. (If that were the
case,
CADA's
application
would
be
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uncontroversial: Ms. Smith would be required to
serve every customer wanting to buy the predesigned t-shirt, regardless of protected class
status.) Instead, Ms. Smith's wedding websites
will be custom-made, conveying both the couple's
message about their wedding and Ms. Smith's
own beliefs about and interpretation of marriage.
So the majority recognizes that CADA forces
artists to create individualized, expressive artwork
that conveys a message betraying their beliefs—
yet finds this constitutionally permissible.5
[6 F.4th 1199]
This departs from the explanation of a case
substantially similar to this one, Telescope Media
. See 936 F.3d at 750. There, the Eighth Circuit
recognized that wedding videographers made
videos that, "[b]y design, ... serve as a medium for
the communication of ideas about marriage" and
are thus "a form of speech that is entitled to First
Amendment protection." Id. at 750–51 (internal
quotation marks omitted). Indeed, the Eighth
Circuit acknowledged, "once conduct crosses over
to speech or other expression, the government's
ability to regulate it is limited." Id. at 755. Because
the public-accommodation law thus required the
videographers "to speak favorably about same-sex
marriage if they choose to speak favorably about
opposite-sex
marriage,"
it
impermissibly
compelled speech. Id. at 752. And the Arizona
Supreme Court came to a similar conclusion
about custom wedding invitations. See Brush &
Nib Studio , 448 P.3d at 914–15 (holding that
Arizona's public-accommodations law had
compelled the pure speech of the custom wedding
invitation designers). Another federal court
agreed with regard to wedding photography. See
Chelsey Nelson Photography , 479 F.Supp.3d at
557-58 ; but see Elane Photography , 309 P.3d at
59
(holding
New
Mexico's
publicaccommodations law did not compel speech when
enforced against wedding photographer who
refused to photograph same-sex weddings).
The majority instead concludes that Ms. Smith
must either agree to propound messages
accepting and celebrating same-sex marriage
contrary to her deeply held principles or face

financial penalties and remedial training under
CADA.6 This is not a meaningful choice—nor is it
one Colorado can or should force her to make. See
Hurley , 515 U.S. at 573, 115 S.Ct. 2338
(recognizing the rule that the government "may
not compel affirmance of a belief with which the
speaker disagrees").
This is the central lesson of Hurley . A state may
not regulate speech itself as a public
accommodation under anti-discrimination laws.
But CADA does so here, making Ms. Smith's
artistic talents the vehicle for a message anathema
to her beliefs. The expansive view Colorado takes
of CADA's reach would not stop with Ms. Smith's
wedding websites. Indeed, the State could wield
CADA as a sword, forcing an unwilling Muslim
movie director to make a film with a Zionist
message or requiring an atheist muralist to accept
a commission celebrating Evangelical zeal. After
all, the Muslim director would make films and the
atheist muralist would paint murals for the
general public with other messages. And that,
Colorado contends, is all that is required to force
them to accommodate a customer's request if it
relates to the customer's protected class status:
[CADA] requires commercial actors
to offer specific goods and services
to customers regardless of protected
class status only ‘if, and to the
extent[,]’ the merchant willingly
provides those goods and services to
the general public. ... That those
goods and services may involve the
vendor's creative or expressive skill
does not change this analysis.
Appellee Br. at 46 (emphasis added). The
majority agrees, declaring that "unique
[6 F.4th 1200]
goods
and
services
are
where
public
accommodation laws are most necessary to
ensuring equal access." Maj. Op. at 1181. It
appears that the path to "coercive elimination of
dissent" is steep—and short. Barnette , 319 U.S. at
641, 63 S.Ct. 1178.
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Moreover, CADA compels silence. Ms. Smith
would like to post on her website an honest,
straightforward message about why she will only
make wedding websites for weddings involving
one man and one woman.7 Endorsing same-sex
marriage is a message Ms. Smith will not create
for any client. But CADA prevents her from
informing clients of this. The State of Colorado
can—and will, given its arguments throughout
this litigation and given its past actions—penalize
her. See, e.g. , Masterpiece , ––– U.S. ––––, 138
S. Ct. 1719, 1726, 201 L.Ed.2d 35 (2018)
(discussing the penalties imposed on Masterpiece
Cakeshop by the Commission); Masterpiece
Cakeshop Inc. v. Elenis (Masterpiece II ), No.
1:18-cv-02074-WYD-STV (D. Colo. Jan. 4, 2019),
ECF No. 94 (order on suit regarding Colorado's
second enforcement action brought against
Masterpiece Cakeshop for refusing to make a
birthday cake celebrating a sex-change). This
reality forces Ms. Smith to stay silent about her
convictions.
Fig. 2 – The statement Ms. Smith wishes to
publish on her business's website.
Nor is Ms. Smith's statement intended to be
derogatory or malicious. She forthrightly
[6 F.4th 1201]
states her firm conviction—grounded in her
Christian faith—that conscience requires her to
create wedding websites only for marriages
between one man and one woman. Doing
otherwise, she states, would "compromise [her]
Christian witness." Aplt. App. at 2-326.
Ms. Smith, like some other businesses that
espouse religious sentiments, is simply informing
the public that she operates her business in
accordance with her faith. And as an artist, she
will not create commissioned messages contrary
to her beliefs. Her business is firmly
nondiscriminatory. Her policy applies to all
clients: as Ms. Smith's counsel explained at oral
argument, she would not create a same-sex
wedding website—even a prototype for a nonexistent couple—for anyone, regardless of sexual

orientation. Her statement simply informs
potential clientele of the constraints of her faith,
and the First Amendment protects Ms. Smith's
right to do so.
C. Content- and Viewpoint-Based
Restriction
Like laws that compel speech, laws that restrict
speech based on content or viewpoint are also
highly suspect. As applied to Ms. Smith, CADA
does both.
A law is content-based if it "applies to particular
speech because of the topic discussed or the idea
or message expressed." Reed v. Town of Gilbert,
Ariz. , 576 U.S. 155, 163, 135 S.Ct. 2218, 192
L.Ed.2d 236 (2015) ; see also R.A.V. v. City of St.
Paul, Minn. , 505 U.S. 377, 395, 112 S.Ct. 2538,
120 L.Ed.2d 305 (1992). This "requires a court to
consider whether a regulation of speech ‘on its
face’ draws distinctions based on the message a
speaker conveys." Reed , 576 U.S. at 163, 135 S.Ct.
2218 (quoting Sorrell v. IMS Health Inc. , 564
U.S. 552, 566, 131 S.Ct. 2653, 180 L.Ed.2d 544
(2011) ); see also Aptive Env't., LLC v. Town of
Castle Rock, Colo. , 959 F.3d 961, 981–83 (10th
Cir. 2020) (treating an ordinance that facially
distinguished between commercial solicitation
and other types of solicitation as content-based).
Of course, "[s]ome facial distinctions based on a
message are obvious, defining regulated speech
by particular subject matter, and others are more
subtle, defining regulated speech by its function
or purpose." Id. But "[b]oth are distinctions
drawn based on the message a speaker conveys,
and, therefore, are subject to strict scrutiny." Id.
at 163–64, 135 S.Ct. 2218. Also subject to strict
scrutiny are laws that are facially content-neutral
but that "cannot be ‘justified without reference to
the content of the regulated speech,’ or that were
adopted by the government ‘because of
disagreement with the message the speech
conveys.’ " Id. at 164, 135 S.Ct. 2218 (quoting
Ward v. Rock Against Racism , 491 U.S. 781, 791,
109 S.Ct. 2746, 105 L.Ed.2d 661 (1989) )
(alterations incorporated). All of these types of
content-based regulations—which "target speech
based on its communicative content—are
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presumptively unconstitutional and may be
justified only if the government proves that they
are narrowly tailored to serve compelling state
interests." Reed , 576 U.S. at 163, 135 S.Ct. 2218.
Furthermore, a law that discriminates based on
viewpoint is an even more "blatant" violation of
the First Amendment. Rosenberger v. Rector &
Visitors of Univ. of Virginia , 515 U.S. 819, 829,
115 S.Ct. 2510, 132 L.Ed.2d 700 (1995). Because
the government is regulating "speech based on
‘the specific motivating ideology or the opinion or
perspective of the speaker,’ " it is a more
"egregious form of content discrimination." Reed ,
576 U.S. at 168, 135 S.Ct. 2218 (quoting
Rosenberger , 515 U.S. at 829, 115 S.Ct. 2510 ).
Consequently, the "government must abstain
from regulating speech when the specific
motivating ideology
[6 F.4th 1202]
or the opinion or perspective of the speaker is the
rationale for the restriction." Rosenberger , 515
U.S. at 829, 115 S.Ct. 2510. The First Amendment
thus "forbid[s] the State to exercise viewpoint
discrimination," and such a regulation must
undergo the strictest scrutiny. Id.
As the majority recognizes, CADA is indisputably
a content- and viewpoint-based regulation. The
"crucial first step in the content-neutrality
analysis [is] determining whether the law is
content neutral on its face." Reed , 576 U.S. at
165, 135 S.Ct. 2218. Take, for example, the
provision that requires an arbiter to—at the very
least—read a challenged "communication, ...
notice, or advertisement" to determine whether it
"indicates that the full and equal enjoyment" of
the public accommodation "will be refused,
withheld from, or denied an individual." Colo.
Rev. Stat. § 24-34-601(2)(a). The permissibility of
the communication depends on what it says—or,
stated simply, its content.
Similarly, determining whether a person has been
denied accommodation because of a protected
class status requires, of course, an inquiry into the
motivation behind the denial. (This is, in large

part, why the Commission exists.) Because the
content of the message determines the
applicability of the statute and the viewpoint of
the speaker determines the legality of the
message, CADA is both content- and viewpointbased. But both point to the same conclusion: "A
law that is content-based on its face is subject to
strict scrutiny regardless of the government's
benign motive, content-neutral justification, or
lack of animus toward the ideas contained in the
regulated speech." Reed , 576 U.S. at 165, 135
S.Ct. 2218 (internal quotation marks omitted).
***
Whether CADA compels speech or regulates
speech based on its content or discriminates
against speech based on its viewpoint—or all
three—one thing is clear, as the majority
concedes: CADA must undergo strict scrutiny.
Under a proper application of strict scrutiny,
CADA fails to pass constitutional muster.
D. CADA Fails Strict Scrutiny
Although the majority properly finds CADA
compels expressive speech, see Maj. Op. at 1177–
78, it resists the firm teaching of precedent that
the
resulting
compulsion
violates
the
Constitution. And even though the majority also
agrees that CADA is a content-based restriction
on speech, see Maj. Op. at 1178, its permissive
application of strict scrutiny is troubling. The
majority tells us not to worry because Colorado
has good reasons to violate Ms. Smith's
conscience for the greater good. After all, she is
only one person out of many. But this is
misguided. See Barnette , 319 U.S. at 638, 63
S.Ct. 1178 ("The very purpose of a Bill of Rights
was to withdraw certain subjects from the
vicissitudes of political controversy, to place them
beyond the reach of majorities and officials and to
establish them as legal principles to be applied by
the courts. One's right to life, liberty, and
property, to free speech, a free press, freedom of
worship and assembly, and other fundamental
rights may not be submitted to vote; they depend
on the outcome of no elections.").
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To be sure, the Supreme Court has warned that it
"wish[es] to dispel the notion that strict scrutiny
is strict in theory, but fatal in fact." Adarand
Constructors, Inc. v. Pena , 515 U.S. 200, 237, 115
S.Ct. 2097, 132 L.Ed.2d 158 (1995) (internal
quotation marks omitted). But "it is the rare case
in which a State demonstrates" that a provision
passes strict scrutiny. Williams-Yulee v. Fla. Bar ,
575 U.S. 433, 444, 135 S.Ct. 1656, 191 L.Ed.2d 570
(2015) (internal quotation marks omitted). In the
context
[6 F.4th 1203]
of expressive speech, the stakes are high—so a
rigorous application of strict scrutiny is vital.
As the majority acknowledges, strict scrutiny
requires the government to demonstrate that the
provision "is justified by a compelling government
interest and is narrowly drawn to serve that
interest." Brown , 564 U.S. at 799, 131 S.Ct. 2729 ;
see also Pac. Gas & Elec. Co. , 475 U.S. 1, 19, 106
S.Ct. 903, 89 L.Ed.2d 1 (1986) (holding that a law
that compels speech is only valid if it is a
"narrowly tailored means of serving a compelling
state interest"). When determining whether a law
is narrowly tailored, "the court should ask
whether the challenged regulation is the least
restrictive means among available, effective
alternatives." Ashcroft v. ACLU , 542 U.S. 656,
666, 124 S.Ct. 2783, 159 L.Ed.2d 690 (2004). And
in the free-speech context, "narrow" means the
law must "avoid unnecessarily abridging speech."
See Williams-Yulee , 575 U.S. at 444, 135 S.Ct.
1656. It also means a law cannot be overinclusive,
see Brown , 564 U.S. at 804, 131 S.Ct. 2729, or
underinclusive, see Reed , 576 U.S. at 171–72, 135
S.Ct. 2218. The existence of administrable,
reasonable alternatives indicate the law is not
sufficiently narrow to survive the rigors of strict
scrutiny. See Ashcroft , 542 U.S. at 666, 124 S.Ct.
2783. Ultimately, the court's task is to ensure that
"speech is restricted no further than necessary to
achieve the [government's] goal[.]" Id.
CADA is not narrowly tailored so as to survive its
encroachment on First Amendment liberties.
Eliminating discrimination in places of public

accommodation is undeniably a compelling state
interest. See Roberts v. U.S. Jaycees , 468 U.S.
609, 628, 104 S.Ct. 3244, 82 L.Ed.2d 462 (1984)
("[A]cts of invidious discrimination in the
distribution of publicly available goods, services,
and other advantages cause unique evils that
government has a compelling interest to
prevent[.]"). And as a general proposition,
"ensuring ‘equal access to publicly available goods
and services’ " is also a compelling government
interest. Maj. Op. at 1179–80 (quoting U.S.
Jaycees , 468 U.S. at 624, 104 S.Ct. 3244 ). But
ensuring access to a particular person's unique,
artistic product—as the majority holds, see Maj.
Op. at 1181–82—is not a compelling state
interest.8 Nor does the majority cite any case law
to support this unconventional characterization of
a compelling interest.
And in advancing its aims, Colorado has failed to
narrowly tailor CADA so as to preserve vital
speech protections. For one, CADA is
overinclusive, intruding into protected
[6 F.4th 1204]
speech both by compelling it and by suppressing
it, as discussed above. For another, there are
reasonable, practicable alternatives Colorado
could implement to ensure market access while
better protecting speech. Colorado could simply
take seriously (and codify) its own statement that
CADA allows for message-based exceptions. See
Appellee Br. at 62 ("[T]he Commission does not
interpret [CADA] to require any business owner,
regardless of religious beliefs, to produce a
message it would decline to produce for any
customer."). This practicable alternative protects
artists’ speech interests while not harming the
state's interest in ensuring market access. After
all, the Commission claims to interpret CADA in
this way already.
Alternatively, Colorado could allow artists—those
who are engaged in making expressive, custom
art—to select the messages they wish to create,
free from fear of retribution. Or Colorado could
exempt from CADA artists who create expressive
speech about or for weddings, as Mississippi does.
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See Miss. Code Ann. § 11-62-5(5). Colorado could
also modify its definition of "place of public
accommodation" by placing expressive businesses
beyond its reach. See Colo. Rev. Stat. § 24-34601(1). Indeed, CADA already excludes one type
of expressive establishment: "places principally
used for religious purposes." Id.
In any event, the majority overlooks these simple
answers that would keep Colorado properly
within the bounds of the Constitution. Instead,
the majority allows the government to dictate
what shall and shall not be said, impinging on the
most vital First Amendment liberties. Rather than
embracing the idea that creative, expressive
works are even worthier of First Amendment
protection by virtue of their originality and
intrinsic worth, the majority comes to the
opposite conclusion. It holds that "unique goods
and services are where public accommodation
laws are most necessary to ensuring equal access."
Maj. Op. at 1181. It premises this argument on the
idea (novel to the First Amendment) of a
"monopoly of one," characterizing the "product at
issue [as] not merely ‘custom-made wedding
websites,’ but rather ‘custom-made wedding
websites of the same quality and nature as those
made by [Ms. Smith] .’ " Id. at 1180 (emphasis
added). The majority then concludes that
"monopolies present unique anti-discrimination
concerns," justifying regulation of a market in
which "only [Ms. Smith] exist[s]." Id. at 1180.
But this reductive reasoning leads to absurd
results. By describing custom artists as creating a
monopoly of one, the majority uses the very
quality that gives the art value—its expressive and
singular nature—to cheapen it. In essence, the
majority holds that the more unique a product,
the more aggressively the government may
regulate access to it—and thus the less First
Amendment protection it has.9 This is, in a word,
unprecedented. And this interpretation subverts
our core understandings of the First Amendment.
After all, if speech can be regulated by the
government solely by reason of its novelty,
nothing unique would be worth saying. And
because essentially all artwork is inherently "not
fungible," id. at 1179, the scope of the majority's

opinion is staggering. Taken to its logical end, the
government could regulate the messages
communicated by all artists, forcing them to
promote messages approved by the
[6 F.4th 1205]
government in the name of "ensuring access to
the commercial marketplace."10 Id. at 1180.
In sum, I am persuaded by what Justice Jackson
wrote nearly 80 years ago: "If there is any fixed
star in our constitutional constellation, it is that
no official, high or petty, can prescribe what shall
be orthodox in politics, nationalism, religion, or
other matters of opinion or force citizens to
confess by word or act their faith therein."
Barnette , 319 U.S. at 642, 63 S.Ct. 1178. These
words are as true now as they were then.
II. Free Exercise
The majority then turns to Ms. Smith's right to
freely exercise her religious beliefs. State actions
that infringe on this right enshrined in the First
Amendment can range from extreme (and
unconstitutional) to permissible. A short review of
the legal framework demonstrates where CADA's
application to Ms. Smith falls on this spectrum.
At one end of the spectrum are neutral laws that
are generally applicable, which treat religious and
secular entities the same. See Emp. Div., Dep't of
Human Res. of Or. v. Smith , 494 U.S. 872, 878–
79, 110 S.Ct. 1595, 108 L.Ed.2d 876 (1990) ;
Fulton v. City of Philadelphia , ––– U.S. ––––,
141 S. Ct. 1868, 1876, ––– L.Ed.2d –––– (2021).11
These laws are subject to rational basis review. A
"law that is both
[6 F.4th 1206]
neutral and generally applicable need only be
rationally related to a legitimate governmental
interest to survive a constitutional challenge."
Grace United Methodist Church v. City of
Cheyenne , 451 F.3d 643, 649 (10th Cir. 2006) ;
see also Smith , 494 U.S. at 878–79, 110 S.Ct.
1595. Furthermore, "a law that is neutral and of
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general applicability need not be justified by a
compelling governmental interest even if the law
has the incidental effect of burdening a particular
religious practice." Church of the Lukumi Babalu
Aye, Inc. v. City of Hialeah , 508 U.S. 520, 531,
113 S.Ct. 2217, 124 L.Ed.2d 472 (1993) (emphasis
added). "[A]n individual's religious beliefs [do
not] excuse him from compliance with an
otherwise valid law prohibiting conduct that the
State is free to regulate." Smith , 494 U.S. at 878–
79, 110 S.Ct. 1595.
But a state's discriminatory treatment—hidden in
the guise of facial neutrality—may be less
apparent. See Lukumi Babalu Aye , 508 U.S. at
534, 113 S.Ct. 2217 ("Facial neutrality is not
determinative. The Free Exercise Clause ...
extends beyond facial discrimination."). A law
may place certain secular activities in a favored
category at the same time it places religious
activities in a less favorable category—perhaps by
denying them exemptions or excluding them from
benefits or beneficial treatment. See id. at 537–
38, 113 S.Ct. 2217. But "[t]he Free Exercise Clause
bars even ‘subtle departures from neutrality’ on
matters of religion." Masterpiece , 138 S. Ct. at
1731. As a result, "government regulations are not
neutral and generally applicable, and therefore
trigger strict scrutiny under the Free Exercise
Clause, whenever they treat any comparable
secular activity more favorably than religious
exercise." Tandon v. Newsom , ––– U.S. ––––,
141 S. Ct. 1294, 1296, 209 L.Ed.2d 355 (2021) (per
curiam) (emphasis in original); see also Roman
Cath. Diocese of Brooklyn v. Cuomo , ––– U.S. –
–––, 141 S. Ct. 63, 67, 208 L.Ed.2d 206 (2020)
(per curiam) (stating that because COVID-related
capacity restrictions resulted in disparate
treatment between houses of worship and some
businesses, the restrictions were not neutral and
generally applicable and thus subject to strict
scrutiny).
The Supreme Court has identified at least two
ways in which a law can lack general applicability,
thereby triggering strict scrutiny review. One of
these is "if [a law] prohibits religious conduct
while permitting secular conduct that undermines
the government's asserted interests in a similar

way." Fulton , 141 S. Ct. at 1877. Such a law might
be underinclusive, targeting only certain harms
purportedly caused by religious conduct while
permitting similar harms by others. See Lukumi
Babalu Aye , 508 U.S. at 545–46, 113 S.Ct. 2217.
The other manner in which a law may not be
generally applicable is the individualized
exemption exception. "A law is not generally
applicable if it ‘invites’ the government to
consider the particular reasons for a person's
conduct by providing ‘a mechanism for
individualized exemptions.’ " Fulton , 141 S. Ct. at
1877 (quoting Smith , 494 U. S. at 884, 110 S.Ct.
1595 ) (alterations incorporated); see also Grace
United Methodist Church , 451 F.3d at 650.
"[T]he individualized exemption exception
inquiry can be summarized as follows: as long as a
law remains exemptionless, it is considered
generally applicable and religious groups cannot
claim a right to
[6 F.4th 1207]
exemption; however, when a law has secular
exemptions, a challenge by a religious group
becomes possible." Grace United Methodist
Church , 451 F.3d at 650. Accordingly, this
exception "is limited ... to systems that are
designed to make case-by-case determinations."
Axson-Flynn , 356 F.3d at 1298 (finding that a
university's treatment of an LDS student's right to
free exercise of her religion was part of a system
of individualized exemptions because it had
granted an exception to a Jewish student). This is
because such a system "permit[s] the government
to grant exemptions based on the circumstances
underlying each application" of the law. Fulton ,
141 S. Ct. at 1877. Accordingly, "[t]o ensure that
individuals do not suffer unfair treatment on the
basis of religious animus, subjective assessment
systems that invite consideration of the particular
circumstances behind an applicant's actions ...
trigger strict scrutiny." Grace United Methodist
Church , 451 F.3d at 651 (internal quotation
marks omitted).
At the far end of the spectrum, a state violates the
right to free exercise when it expressly
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discriminates against—or demonstrates animus
toward—religion. This type of action is subject to
the "strictest scrutiny." Trinity Lutheran Church
of Columbia, Inc. v. Comer , ––– U.S. ––––, 137
S. Ct. 2012, 2019, 198 L.Ed.2d 551 (2017) ("The
Free Exercise Clause ‘protect[s] religious
observers against unequal treatment’ and subjects
to the strictest scrutiny laws that target the
religious for ‘special disabilities’ based on their
‘religious status.’ " (quoting Lukumi Babalu Aye ,
508 U.S. at 533, 113 S.Ct. 2217 )). As Justice
Kennedy wrote in another case involving CADA,
"[T]he government, if it is to respect the
Constitution's guarantee of free exercise, cannot
impose regulations that are hostile to the religious
beliefs of affected citizens and cannot act in a
manner that passes judgment upon or
presupposes the illegitimacy of religious beliefs
and practices." Masterpiece , 138 S. Ct. at 1731. In
other words, a statute that discriminates against
religious beliefs or prohibits conduct because they
are religious must pass strict scrutiny review.
Lukumi Babalu Aye , 508 U.S. at 531–33, 546, 113
S.Ct. 2217. This type of law is invalid unless it is
narrowly tailored to accomplish the government's
compelling interest. See Grace United Methodist
Church , 451 F.3d at 649 ("[I]f a law that burdens
a religious practice is not neutral or generally
applicable, it is subject to strict scrutiny, and the
burden on religious conduct violates the Free
Exercise Clause unless it is narrowly tailored to
advance a compelling governmental interest.").
Given this legal framework, CADA clearly violates
Ms. Smith's Free Exercise rights.
Colorado asserts that CADA is a neutral, generally
applicable law because it purports to regulate only
commercial conduct, or the "terms and conditions
under which a business chooses to offer goods or
services for sale to the public." Appellee Br. at 38.
All that CADA requires of Ms. Smith, therefore, is
that she "make that product or service available to
all customers regardless of protected class status."
Appellee Br. at 38. If CADA were enforced exactly
in this even-handed manner, perhaps it would be
neutral and generally applicable, and perhaps it
would pass the resulting rational basis scrutiny.12

But this is not how CADA works. Colorado has
allowed exceptions. In fact, the
[6 F.4th 1208]
entire CADA enforcement mechanism is
structured to make case-by-case determinations.
See Maj. Op. at 1169 (discussing investigative and
adjudicative processes dictated by CADA). CADA
deputizes anyone to file a complaint challenging a
business practice, and the Commission is required
to investigate and rule on each complaint
individually. Id. There is no meaningful difference
between the Commission's role in enforcing
CADA here and the Commissioner's role in Fulton
in parceling out exceptions for foster care
contracts. In that case, Philadelphia's provision
"incorporate[d]
a
system
of
individual
exemptions, made available ... at the sole
discretion of the Commissioner." Fulton , 141 S.
Ct. at 1878 (internal quotation marks omitted).
And, as here, Philadelphia "made clear that the
Commissioner ‘ha[d] no intention of granting an
exception’ " to the Catholic charity. Id. (quoting
the petition for certiorari). But in cases where this
causes "religious hardship," held the Court, this
"exception system" triggers strict scrutiny. Id.
(quoting Smith , 494 U.S. at 884, 110 S.Ct. 1595 ).
The Colorado Civil Rights Commission operates
under exactly the same ad-hoc system as in
Fulton . The Commission is the sole arbiter for
handling complaints submitted to it—decreeing
when a religious objection is valid13 and when it is
not, doling out punishment and reprieve based on
its own standards. As the Supreme Court has
made clear, "in circumstances in which
individualized exemptions from a general
requirement are available, the government ‘may
not refuse to extend that system to cases of
religious hardship without compelling reason.’ "
Lukumi Babalu Aye , 508 U.S. at 537, 113 S.Ct.
2217 (quoting Smith , 494 U.S. at 884, 110 S.Ct.
1595 ); see also Fulton , 141 S. Ct. at 1878 ;
Tandon , 141 S. Ct. at 1296.14 Because
[6 F.4th 1209]
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CADA's enforcement requires the Commission to
make individualized assessments of complaints—
which is necessarily structured to allow
individualized exemptions for some and not for
others—it must undergo strict scrutiny.
The arbitrary way in which Colorado has handed
out exceptions to CADA is best demonstrated by a
familiar case: Masterpiece . See 138 S. Ct. at 1730.
There, the Court delivered a stinging rebuke to
the Commission, declaring that its "treatment of
[the baker's] case ha[d] some elements of a clear
and impermissible hostility toward the sincere
religious beliefs that motivated his objection." Id.
at 1729. Besides this remarkable reprimand,
though, Masterpiece has additional relevance
here with respect to the differential treatment of
religious individuals. Masterpiece ’s applicability
is not, as the majority would have it, related to
any animus (or lack thereof) of the Commission.
Rather, it indicates how the CADA-created system
of individualized exceptions is designed for—and
has already resulted in —disparate treatment,
particularly for religious speakers. For example,
during the pendency of the Masterpiece litigation,
a professing Christian man, William Jack, filed
CADA complaints against three bakeries for
refusing to make cakes that expressed opposition
to same-sex marriage. Aplt. App. at 1-027–28; see
also Masterpiece Cakeshop , 138 S. Ct. at 1728.
But the Commission found that there was "no
probable cause" to Mr. Jack's "creed"
discrimination complaints because the bakeries
would not have made cakes with those messages
for any customer, regardless of creed. But around
the same time, the Commission concluded that
Masterpiece Cakeshop had violated CADA by
refusing to make a cake because of the customer's
status—that is, sexual orientation. In other words,
the Commission contended, the Jack cases were
acceptable message-based refusals, while the
Masterpiece case was an unacceptable statusbased refusal.
But this evinces a failure to act neutrally toward
religious belief. Masterpiece , 138 S. Ct. at 1730
("Another indication of hostility is the difference
in treatment between Phillips’ case and the cases
of other bakers who objected to a requested cake

on the basis of conscience and prevailed before
the Commission."). As Justice Gorsuch pointed
out, the Commission "slid[ ] up and down the
mens rea scale, picking a mental state standard to
suit its tastes depending on its sympathies" in
coming to these inconsistent conclusions. Id. at
1737
(Gorsuch,
J.,
concurring).
Such
"gerrymander[ing]" leads to unacceptable
"results-driven reasoning" by civil authorities.15
[6 F.4th 1210]
Id. at 1739. Stated more simply, the Commission
cannot use different standards for religious
individuals and non-religious individuals. See id.
at 1737 ("But the one thing [the Commission]
can't do is apply a more generous legal test to
secular objections than religious ones."). This
type of differential treatment is the most
intolerable of the "individualized exemption"
exception to Smith , as recognized in Lukumi
Babalu Aye ., 508 U.S. at 537, 113 S.Ct. 2217
(quoting Smith , 494 U.S. at 884, 110 S.Ct. 1595 ).
And contrary to the majority's assertion, Colorado
may not "gerrymander" CADA, see Maj. Op. at
1184–85, to benefit a certain group when its
practical effect is to violate the rights of another.
See Lukumi Babalu Aye , 508 U.S. at 524, 113
S.Ct. 2217 (invalidating ordinances where "the
principle of general applicability was violated
because the secular ends asserted in defense of
the laws were pursued only with respect to
conduct motivated by religious beliefs"); id. at
535, 113 S.Ct. 2217 (determining the validity of
the law by looking to the "ordinances’ operation "
(emphasis added)).
Despite all this, Colorado continues to profess
that CADA allows for message-based refusals,
stating: "[T]he Commission does not interpret
[CADA] to require any business owner, regardless
of religious beliefs, to produce a message it would
decline to produce for any customer."16 Appellee
Br. at 62. As Ms. Smith's counsel affirmed at oral
argument, Ms. Smith would refuse to make any
message celebrating same-sex marriage for any
client, regardless of sexual orientation. This is
exactly the type of refusal Colorado claims Ms.
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Smith can make: a message-based refusal not
rooted in the identity or status of the client. But
again, Colorado slides up and down the mens rea
scale, presuming that Ms. Smith has
discriminatory intent in her faith-based
[6 F.4th 1211]
refusal while allowing other artists to refuse to
convey messages contrary to their non-faithbased beliefs. Just because Ms. Smith's beliefs
may seem to be a minority viewpoint to Colorado
does not give it the right to presume ill-intent.17
On the contrary, it is precisely because Ms.
Smith's views may be in the minority that they
must be afforded the greatest protection. See
Masterpiece , 138 S. Ct. at 1737 (Gorsuch, J.,
concurring) ("Popular religious views are easy
enough to defend. It is in protecting unpopular
religious beliefs that we prove this country's
commitment to serving as a refuge for religious
freedom."); Fulton , 141 S. Ct. at 1925 (Alito, J.,
concurring) ("Suppressing speech—or religious
practice—simply because it expresses an idea that
some find hurtful is a zero-sum game."). This is
the promise of the Free Exercise Clause, and it is
why Colorado's treatment of Ms. Smith's religious
beliefs must be rejected.
Indeed, we need only look at our own precedent.
In Axson-Flynn , the University of Utah refused to
exempt an LDS student from speaking profanity
in her acting program—which she refused to do
because of her religious beliefs—but did grant an
exemption for a Jewish student who refused to
perform on Yom Kippur. Axson-Flynn , 356 F.3d
at 1298. Because this meant the University had a
system of individualized exemptions, the panel
concluded the LDS student had raised a genuine
issue of material fact as to whether her case fell in
the "individualized exemption" exception. In
other words, the University "maintained a
discretionary system of making individualized
case-by-case determinations regarding who
should receive exemptions from curricular
requirements,"
indicating
it
was
not
demonstrating the requisite neutrality to the
student's religious beliefs. Id . at 1299.
Furthermore, the " ‘system of individualized

exemptions’ need not be a written policy, but
rather the plaintiff may show a pattern of ad hoc
discretionary decisions amounting to a ‘system.’ "
Id.
By demonstrating that CADA sets up a case-bycase system for determining exceptions, Ms.
Smith has shown CADA's application here must
be reviewed with strict scrutiny with regard to the
free exercise claims. See Fulton , 141 S. Ct. at 1878
; id. at 1881 ("A government policy can survive
strict scrutiny only if it advances ‘interests of the
highest order’ and is narrowly tailored to achieve
those interests." (quoting Lukumi , 508 U. S. at
546, 113 S.Ct. 2217 )). "So long as [Colorado] can
achieve its interests in a manner that does not
burden religion, it must do so." Id . at 1881.
But for the same reasons CADA fails strict
scrutiny with regard to Ms. Smith's free speech
claims, it fails with regard to the free exercise
claims. See Grace United Methodist Church , 451
F.3d at 649 ("[I]f a law that burdens a religious
practice is not neutral or generally applicable, it is
subject to strict scrutiny, and the burden on
religious conduct violates the Free Exercise
Clause unless it is narrowly tailored to advance a
compelling governmental interest."). With regard
to the compelling interest analysis, Colorado
bears the burden of proving not that it "has a
compelling interest
[6 F.4th 1212]
in enforcing its non-discrimination policies
generally, but whether it has such an interest in
denying an exception" to Ms. Smith. Fulton , 141
S.Ct. at 1881. Colorado has not done so here. And
with respect to the narrow tailoring analysis,
Colorado must show CADA is not "the least
restrictive means among available, effective
alternatives." Ashcroft , 542 U.S. at 666, 124 S.Ct.
2783. But, as discussed above, effective
alternatives do exist. Colorado says it allows
message-based refusals for religious beliefs. Given
its infamous history in not administering these
exceptions in a neutral way, see Masterpiece , 138
S. Ct. at 1729, perhaps Colorado can write this
provision into CADA. Or perhaps it could exempt
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religious speakers when their refusal to provide a
service or product is rooted in a sincerely held
religious belief. Or again, Colorado could exempt
faith-based artists who speak about weddings
from the requirements of CADA.
When all is said and done, allowing business
owners like Ms. Smith to operate in accordance
with the tenets of their faiths does not damage
society but enriches it. Indeed, "we apply the
limitations of the Constitution with no fear that
freedom to be intellectually and spiritually diverse
or even contrary will disintegrate the social
organization." Barnette , 319 U.S. at 641, 63 S.Ct.
1178. Religious liberty is among the purest forms
of self-determination because it allows believers
to retain sovereignty of the soul. Because of this,
the "Free Exercise Clause commits government
itself to religious tolerance." Lukumi Babalu Aye ,
508 U.S. at 547, 113 S.Ct. 2217. Even though
Colorado has not committed itself to respect this
diversity, our First Amendment protects Ms.
Smith.
III. Facial Challenge for Overbreadth and
Vagueness
Finally, the majority fails to protect Ms. Smith
from CADA's Orwellian diktat that regulates
businesses based on the subjective experience of
customers. CADA contains a breathtakingly broad
and vague provision prohibiting "directly or
indirectly" speaking in such a way that makes a
customer
feel
"unwelcome,
objectionable,
unacceptable, or undesirable" because of a
protected characteristic.18 Colo. Rev. Stat. § 2434-601(2)(a). Facially and as applied to Ms.
Smith, this "Unwelcome Provision" easily flunks
the requirement that fair notice be given to
citizens about what can or cannot be said in
exercising First Amendment rights. Like Nineteen
Eighty-Four ’s Winston Smith, CADA wants Lorie
Smith to not only accept government approved
speech but also to endorse it.
In the First Amendment context, a plaintiff may
bring a facial challenge "whereby a law may be
invalidated as overbroad if a substantial number
of its applications are unconstitutional, judged in

relation to the statute's plainly legitimate sweep."
United States v. Stevens , 559 U.S. 460, 473, 130
S.Ct. 1577, 176 L.Ed.2d 435 (2010) ; see also
Virginia v. Hicks , 539 U.S. 113, 119–20, 123 S.Ct.
2191, 156 L.Ed.2d 148 (2003) (holding that a
"law's application to protected speech [must] be
‘substantial,’ not only in an absolute sense, but
also relative to the scope of the law's plainly
legitimate applications ... before applying the
‘strong medicine’ of overbreadth
[6 F.4th 1213]
invalidation" (quoting Broadrick v. Oklahoma ,
413 U.S. 601, 613, 93 S.Ct. 2908, 37 L.Ed.2d 830
(1973) ). In Stevens , the Supreme Court held as
constitutionally overbroad an animal cruelty ban
that applied to any depiction in which "a living
animal is intentionally maimed, mutilated,
tortured, wounded, or killed." Id. at 474, 130 S.Ct.
1577 (quoting the statute at issue). The Court
picked through each of these words, one by one,
determining whether any of these words made the
statute's reach too broad. The words "wounded"
and "killed" encompassed too much legal,
protected conduct. Id. at 475–76, 130 S.Ct. 1577.
Even the statute's inclusion of the additional
element of "accompanying acts of cruelty" did not
work to contain the too-broad meaning of
"wounded" and "killed." Id. at 474, 130 S.Ct. 1577.
Nor may a statute be so impermissibly vague as to
deprive a potential lawbreaker of due process. As
the Supreme Court has explained:
Vague laws offend several important
values. First, because we assume
that man is free to steer between
lawful and unlawful conduct, we
insist that laws give the person of
ordinary intelligence a reasonable
opportunity to know what is
prohibited, so that he may act
accordingly. Vague laws may trap
the innocent by not providing fair
warning. Second, if arbitrary and
discriminatory enforcement is to be
prevented, laws must provide
explicit standards for those who
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apply
them.
A
vague
law
impermissibly delegates basic policy
matters to policemen, judges, and
juries for resolution on an ad hoc
and subjective basis, with the
attendant dangers of arbitrary and
discriminatory application. Third,
but related, where a vague statute
abuts upon sensitive areas of basic
First Amendment freedoms, it
operates to inhibit the exercise of
those
freedoms.
Uncertain
meanings inevitably lead citizen[s]
to steer far wider of the unlawful
zone than if the boundaries of the
forbidden areas were clearly
marked.
Grayned v. City of Rockford , 408 U.S. 104, 108–
09, 92 S.Ct. 2294, 33 L.Ed.2d 222 (1972) (internal
quotation
marks
omitted;
alterations
incorporated); see also U.S. Jaycees , 468 U.S. at
629, 104 S.Ct. 3244 ("The void-for-vagueness
doctrine reflects the principle that a statute which
either forbids or requires the doing of an act in
terms so vague that persons of common
intelligence must necessarily guess at its meaning
and differ as to its application, violates the first
essential of due process of law.") (internal
quotation
marks
omitted;
alterations
incorporated).
The void-for-vagueness doctrine also prevents
arbitrary enforcement by government officials
and properly maintains separation of powers. See
Sessions v. Dimaya , ––– U.S. ––––, 138 S. Ct.
1204, 1225, 200 L.Ed.2d 549 (2018) (Gorsuch, J.,
concurring) ("Vague laws invite arbitrary
power"); id. at 1205 ("Nor is the worry only that
vague laws risk allowing judges to assume
legislative power. Vague laws also threaten to
transfer legislative power to police and
prosecutors, leaving to them the job of shaping a
vague
statute's
contours
through
their
enforcement decisions."). And when a law
abridges First Amendment civil rights, it must be
subjected to an especially "stringent vagueness
test." Vill. of Hoffman Ests. v. Flipside, Hoffman

Ests., Inc. , 455 U.S. 489, 499, 102 S.Ct. 1186, 71
L.Ed.2d 362 (1982).
CADA's "do-not-offend provision" is both
overbroad and vague. Begin with the provision's
overbreadth. Analyzing any of the operative
words—"unwelcome, objectionable, unacceptable,
or undesirable"—is instructive. Take, for instance,
"unwelcome."
Merriam-Webster
defines
unwelcome as "not wanted." It surely implies a
[6 F.4th 1214]
subjective element on behalf of the person who
feels unwelcome. For example, an atheist who
walked into a hardware store owned by a
Christian might feel unwelcome if he saw a sign
inside that said, "We honor God and His
commandments here." This sign says nothing
about the atheist's protected class status, and it
certainly does not directly "indicate" that he is
unwelcome. And the store's purveyors might not
have hung the sign with that intent whatsoever—
but the statute includes indirect as well as direct
speech or conduct. This otherwise completely
innocent and lawful sign—indeed, a sign
protected by the First Amendment—would fall
within the provision's purview.
Or suppose a restaurant owner hung a
Confederate flag outside his establishment. Given
its controversial status, such a symbol might
make potential patrons feel unwelcome in that
restaurant, or perhaps make them feel as though
the owner finds their business undesirable. But
government regulation of displaying a flag as part
of expressive or symbolic speech is surely subject
to strict scrutiny under the First Amendment. See
Spence v. State of Washington , 418 U.S. 405,
415, 94 S.Ct. 2727, 41 L.Ed.2d 842 (1974) (holding
the display of an United States flag upside down
and with a peace sign taped on it was protected
expression); Texas v. Johnson , 491 U.S. 397, 406,
109 S.Ct. 2533, 105 L.Ed.2d 342 (1989)
(concluding that a man's "burning of the [United
States] flag was conduct ‘sufficiently imbued with
elements of communication’ to implicate the First
Amendment" (quoting Spence , 418 U.S. at 409,
94 S.Ct. 2727 )).
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Or take "objectionable." Perhaps a Muslim shop
owner hangs a sign that reads, "There is no God
but Allah and Muhammad is His Prophet." A
Christian who walked into the store may feel that
the shopkeeper objects to his beliefs about Jesus
Christ as his savior—which would make the sign
an indirect statement that the Christian's views
about Jesus Christ (or about Muhammad, for that
matter) are objectionable . But the sign is, of
course, protected speech. It takes little
imagination to multiply these examples by
dozens. The provision unyieldingly sweeps in
substantial swaths of protected conduct and
speech.
The majority's position that the Unwelcome
Provision cannot be overbroad because it is
couched within the Communication Clause's
"primar[y] focus[ ] on access to goods and
services," Maj. Op. at ––––, is unpersuasive. For
one, all of the examples above relate to access to
goods and services within places of public
accommodation and would be covered by both the
Communication Clause and the Unwelcome
Provision—yet the speech in each example is
undoubtedly protected. For another, the
Unwelcome Provision does not solely target
access to goods and services: indeed,
communication that an individual's mere
presence at a place of public accommodation is
unwelcome is swept into the law as well. Colo.
Rev. Stat. § 24-34-601(2)(a) (prohibiting
communication "that an individual's patronage
or presence at a place of public accommodation is
unwelcome, objectionable, unacceptable, or
undesirable" because of a protected class status
(emphasis added)). Moreover, by its own terms,
the Unwelcome Provision applies not only to
direct but indirect communication. The majority
fails to explain how its market-access theory will
permissibly apply to indirect communication—
communication that, in other words, may not
even be aimed at an individual's access to a
product or place of public accommodation. Is the
monopolist-of-one artist required to silence
herself?
As for vagueness, the examples discussed above
make clear that the terms

[6 F.4th 1215]
"unwelcome, objectionable, unacceptable, [and]
undesirable" are too flexible in meaning to give
proper notice to any reasonable person as to the
provision's reach. Indeed, given the terms’
subjective valence, their definitions could be
nearly limitless. The Unwelcome Provision abuts
directly against "sensitive areas of basic First
Amendment freedoms," thus "operat[ing] to
inhibit the exercise of those freedoms." Grayned ,
408 U.S. at 109, 92 S.Ct. 2294. In verging on, or
even overlapping with, protected speech, the
provision has confusing and uncertain meanings
that "inevitably lead citizen[s] to steer far wider of
the unlawful zone than if the boundaries of the
forbidden areas were clearly marked." Id. And
given this wide latitude, Colorado state officials
and courts can arbitrarily interpret the provision,
parceling out punishment and mercy at whim.
Colorado says no harm, no foul. But its own
statements in this litigation belie Colorado's
willingness to distribute punishment inequitably.
Colorado explained at oral argument that
interpreting the provision would require case-bycase analysis—and that outcomes would "depend
on the context." Oral Arg. at 31:50. Hanging a
Confederate flag, for example, might be
acceptable in "some circumstances" and not in
others. Id. at 32:10. But Colorado offers no
cognizable standard by which business owners,
the Commission, or judges can determine which
are which. And the provision itself does not give
any clues for interpretation. Rather, the
Unwelcome Provision
leaves the people to guess about
what the law demands—and leaves
judges to make it up. You cannot
discern answers to any of the
questions this law begets by
resorting to the traditional canons
of statutory interpretation. No
amount of staring at the statute's
text, structure, or history will yield a
clue. Nor does the statute call for
the application of some preexisting
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body of law familiar to the judicial
power.
Sessions v. Dimaya , 138 S. Ct. at 1225 (Gorsuch,
J., concurring). Without hints about how to apply
these traditional methods of interpretation, the
provision invites exactly the type of capricious
enforcement prohibited by due process.
Because it cannot give proper and clear notice of
what is lawful and what is not, this provision of
CADA is unconstitutionally vague and overbroad.
IV. Conclusion
Lest it go unsaid in this case: We must presume
Ms. Smith wants to live and speak by her faith,
not discriminate against any particular group or
person. We must presume she has reached her
beliefs "based on decent and honorable religious
or philosophical premises." Obergefell , 576 U.S.
at 672, 135 S.Ct. 2584. And we must presume that
her beliefs are anything but trivial. So it is in
protecting the right to hold these beliefs that we
understand the true resilience of the First
Amendment. The "freedom to differ is not limited
to things that do not matter much. That would be
a mere shadow of freedom. The test of its
substance is the right to differ as to things that
touch the heart of the existing order." Barnette ,
319 U.S. at 642, 63 S.Ct. 1178.
For these reasons, I dissent.
-------Notes:
We refer to Appellants’ "course of conduct" in
applying the standard under SBA List for
determining Article III standing; our discussion
as to standing does not indicate whether
Appellants’ "course of conduct" is speech or
commercial conduct.

1

For similar reasons, Colorado's reliance on the
Supreme Court's recent decision in California v.
Texas is misplaced. ––– U.S. ––––, 141 S. Ct.
2104, ––– L.Ed.2d –––– (2021). In that case, the
Supreme Court found that plaintiffs lacked
2

standing to challenge an Affordable Care Act
provision that carried a penalty of $0, and thus
had "no means of enforcement." Id. at 2114. By
contrast, CADA imposes a minimum penalty of
$50. Colo. Rev. Stat. § 24-34-602(1)(a). Colorado
provides no indication that those statutory
penalties are unenforceable. Colorado's repeated
refutations of both actual and threatened
enforcement are puzzling, to say the least.
Because we conclude that Appellants have
standing, we decline to address whether the
district court could assume the constitutionality
of the Accommodation Clause after first finding
Appellants lacked standing to challenge that
Clause.
3

The cumulative effect of discrimination also
explains why other statutory exemptions, such as
sex-based discrimination motivated by a "bona
fide relationship," are permissible. See Aplts.’
Reply at 26–27. Such exemptions promote open
commerce as a whole and are consistent with
Colorado's interest in ensuring access to the
commercial marketplace. We do not decide
whether the "bona fide relationship" exemption
should apply to Appellants. See infra , III.D.1.b.
We only hold that the existence of that exemption
does not require us to craft new ones.
4

Elsewhere, the Dissent endorses our view that
Appellants’ services are unique. See Dissent at
1197 ("It is obvious to even the most casual viewer
that Ms. Smith is creating a customized art
product—which incorporates unique, expressive
speech—for her customers."). In doing so, we
think the Dissent commits the same error as the
B&N court. The Dissent never explains how
Appellants’ services are unique when considering
Appellants’ speech interests, but fungible when
considering Colorado's interest in preventing
material harms to consumers. To us, Appellants’
services must either be unique for both analyses,
or fungible for both. Such consistency does not
"cheapen" the artistic value of Appellants’
services. Dissent at 1204. It is precisely because
Appellants’ unique services are valuable that
exclusion is harmful. It is the Dissent that
cheapens Appellants’ artistry by implying
5
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Appellants’ services are no better than those
available elsewhere.
The Dissent implies that our holding applies to
"all artists." Dissent at 1204–05 (emphasis in
original). As should be clear, our holding does not
address how CADA might apply to noncommercial activity (such as commissioning a
mural for some charitable purpose).
6

We presume the Dissent agrees that, under
Pittsburgh Press and Bigelow , Appellants’ Free
Speech challenge to the Communication Clause
must rise or fall with their challenge to the
Accommodation Clause. We recognize the
Dissent's disagreement with our analysis of the
Accommodation Clause, and thus its implicit
disagreement with our conclusion as to the
Communication Clause.
7

The Dissent is correct that Colorado "has the
burden to establish that the challenged law
satisfies strict scrutiny." Dissent at 1209 n.15
(quoting Tandon , 141 S. Ct. at 1296 (per
curiam)). But that burden is irrelevant here
because strict scrutiny does not apply to
Appellants’ Free Exercise claims. And it is
Appellants’ burden to show, at the very least, a
triable issue of material fact that CADA is not
neutral or generally-applicable. Compare AxsonFlynn v. Johnson , 356 F.3d 1277, 1299 (10th Cir.
2004) ("Because Axson-Flynn has raised a
genuine issue of material fact as to whether
Defendants maintained a discretionary system of
case-by-case
exemptions
from
curricular
requirements, we hold that summary judgment
on her free exercise ‘individualized exemption’
claim was improper."), with Grace United
Methodist Church v. City of Cheyenne , 451 F.3d
643, 655 (10th Cir. 2006) ("[I]nconsistent with
the requirements of Axson-Flynn , Grace United
has not pointed to any evidence to support its
conclusory allegation that the City specifically
targeted religious groups or the Methodist
denomination in its enforcement of the ordinance
in this case.").

8

Indeed, an exemption for places "principally
used for religious purposes" may, in at least some
instances, be required by the First Amendment.

9

Hosanna-Tabor Evangelical Lutheran Church
and School v. EEOC , 565 U.S. 171, 190, 132 S.Ct.
694, 181 L.Ed.2d 650 (2012) (recognizing a
"ministerial exception" to generally applicable
employment laws). As Justice Alito noted in
Fulton , the ministerial exemption is in "tension"
with the Smith standard. Fulton , 141 S. Ct. at
1916 n.77 (Alito, J., concurring). We need not
resolve that tension here. We only note that,
under the Supreme Court's precedent, CADA
remains generally applicable despite exempting
some religious exercise.
As a preliminary matter, we question the
Dissent's conclusion that those examples would,
in fact, be "covered by ... the Unwelcome
Provision." Dissent at 1214–15. Taking one of the
Dissent's examples, it is unclear to us whether a
store owner's sign stating "We honor God and His
commandments here" necessarily "indicates" that
an atheist customer is unwelcome. See id. at
1213–14. Such a sign may cause the customer to
subjectively feel unwelcome, even if the business
does not intend any offensiveness. "Indicates"
may have, under CADA, a narrower definition
than the Dissent implies.
10

The Dissent's vagueness analysis suffers the
same defects as its overbreadth analysis. What
makes a consumer "feel" unwelcome may be
unduly vague. Yet, CADA only proscribes
communications that "indicate" a consumer is
unwelcome. Whether a communication indicates
as such may entail a more objective standard than
the Dissent implies. And, in any event, the
Dissent never explains why Appellants may bring
a vagueness claim when their Proposed Statement
clearly indicates a refusal of services.
11

The Colorado Anti-Discrimination Act provides
that, for places of public accommodation:
1

It is a discriminatory practice and
unlawful for a person, directly or
indirectly, to refuse, withhold from,
or deny to an individual or a group,
because of disability, race, creed,
color, sex, sexual orientation,
gender identity, gender expression,
marital status, national origin, or
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ancestry, the full and equal
enjoyment of the goods, services,
facilities, privileges, advantages, or
accommodations of a place of public
accommodation or, directly or
indirectly, to publish, circulate,
issue, display, post, or mail any
written, electronic, or printed
communication,
notice,
or
advertisement that indicates that
the full and equal enjoyment of the
goods, services, facilities, privileges,
advantages, or accommodations of a
place of public accommodation will
be refused, withheld from, or denied
an individual or that an individual's
patronage or presence at a place of
public
accommodation
is
unwelcome,
objectionable,
unacceptable,
or
undesirable
because of disability, race, creed,
color, sex, sexual orientation,
gender identity, gender expression,
marital status, national origin, or
ancestry.
Colo. Rev. Stat. § 24-34-601, as amended by H.B.
21-1108 (enacted May 20, 2021). CADA was
amended in May 2021 to add "gender identity"
and "gender expression" as protected class
characteristics.
At oral argument, the following hypothetical was
posed of Ms. Smith's counsel: imagine a
heterosexual wedding planner approached Ms.
Smith, asking her to design five mock-up wedding
websites for the wedding planner to attract
potential customers—four for opposite-sex
weddings and one for a same-sex wedding. Ms.
Smith's counsel confirmed that she would not
make a same-sex wedding website for a
heterosexual client.
2

Ms. Smith and Colorado stipulated that her
"custom wedding websites will be expressive in
nature, using text, graphics, and in some cases
videos to celebrate and promote the couple's
wedding and unique love story." Aplt. App. at 2325. The parties also agree that "[a]ll of these
3

expressive elements will be customized and
tailored to the individual couple and their unique
love story." Id. And the parties stipulate that
"[v]iewers of the wedding websites will know that
the websites are Plaintiffs’ original artwork
because all of the wedding websites will say
‘Designed by 303Creative.com.’ " Id.
Ms. Smith's custom websites are not commercial
speech— or even expressive commercial speech.
The Supreme Court has recognized that while
advertising, for example, is purely commercial
speech, see Zauderer v. Office of Disciplinary
Counsel of Supreme Court of Ohio , 471 U.S. 626,
637, 105 S.Ct. 2265, 85 L.Ed.2d 652 (1985),
expressive art—including art created in exchange
for money—is afforded First Amendment
protection. See, e.g. , Se. Promotions, Ltd. v.
Conrad , 420 U.S. 546, 557–58, 95 S.Ct. 1239, 43
L.Ed.2d 448 (1975) (theater production); Hurley ,
515 U.S. at 569, 115 S.Ct. 2338 (paintings, music,
poetry, expressive parades); Kaplan , 413 U.S. at
119–20, 93 S.Ct. 2680 (pure speech includes the
printed word, oral utterances, pictures, films,
paintings, drawings, and engravings). Jackson
Pollock sold his paintings, Leonard Bernstein
profited from his compositions, and Lewis Carroll
published his works to sell—but their creations
are "unquestionably shielded." Hurley , 515 U.S.
at 569, 115 S.Ct. 2338. Indeed, to hold that pure
speech for sale is not deserving of First
Amendment protection would be the exception
that swallows the rule. Nearly all art and
expressive speech has a commercial aspect in its
creation because artists’ and speakers’ livelihoods
often depend on its sale. But a paid speaker is still
a speaker. See Riley , 487 U.S. at 801, 108 S.Ct.
2667.
4

As long as a public-accommodation law is
applied neutrally and not to expression, it is a
commendable—and constitutional—effort by a
state to eliminate discriminatory treatment of
protected classes. See Hurley , 515 U.S. at 572, 115
S.Ct. 2338 ("Provisions like these are well within
the State's usual power to enact when a legislature
has reason to believe that a given group is the
target of discrimination, and they do not, as a
general matter, violate the First or Fourteenth
5
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use the talents and business He gave
me to publicly proclaim and
celebrate His design for marriage as
a life-long union between one man
and
one
woman.

Amendments."); Masterpiece , 138 S. Ct. at 1728
("It is unexceptional that Colorado law can
protect gay persons, just as it can protect other
classes of individuals, in acquiring whatever
products and services they choose on the same
terms and conditions as are offered to other
members of the public. And there are no doubt
innumerable goods and services that no one could
argue implicate the First Amendment.").

These same religious convictions
that motivate me also prevent me
from creating websites promoting
and celebrating ideas or messages
that violate my beliefs. So I will not
be able to create websites for samesex marriages or any other marriage
that is not between one man and
one woman. Doing that would
compromise my Christian witness
and tell a story about marriage that
contradicts God's true story of
marriage – the very story He is
calling me to promote.

These penalties include fines between $50 and
$500 for each violation, compulsory mediation,
orders to comply with CADA, and requirements
that the charged party take other remedial
actions, including required training, reports, and
posting notices "setting forth the substantive
rights of the public." Colo. Rev. Stat. §§ 24-34602(1)(a), 24-34-306, 24-34-605. But I doubt any
amount of training or struggle session would
make Ms. Smith amenable to violating her
conscience.

6

7

Ms. Smith's intended statement reads in full:

Aplt. App. at 1-110.
In concluding that CADA is narrowly tailored,
the majority appears to conflate the compellinginterest analysis with the narrow-tailoring
analysis. The majority states that CADA is
"narrowly tailored to Colorado's interest in
ensuring access to the commercial marketplace."
Maj. Op. at 1182. Although the majority
acknowledges that "the commercial nature of [Ms.
Smith's] business does not diminish [her] speech
interest," id. at 1179, the opinion then states that
this same commercial nature allows Colorado to
regulate it.
8

I

love

weddings.

Each wedding is a story in itself, the
story of a couple and their special
love
for
each
other.
I have the privilege of telling the
story of your love and commitment
by designing a stunning website that
promotes your special day and
communicates a unique story about
your wedding – from the tale of the
engagement, to the excitement of
the wedding day, to the beautiful life
you
are
building
together.
I firmly believe that God is calling
me to this work. Why? I am
personally convicted that He wants
me – during these uncertain times
for those who believe in biblical
marriage – to shine His light and
not stay silent. He is calling me to
stand up for my faith, to explain His
true story about marriage, and to

But this statement—and the ensuing discussion—
is not aimed at how narrowly CADA is or is not
tailored; rather, it confuses the means (how a
State accomplishes its compelling interest) with
the ends (the State's compelling interest it seeks
to further). Put differently, the majority appears
to endorse the proposition that if the
government's compelling interest is drawn
narrowly enough, the government may use any
means to further it. Other than pointing out how
CADA is aimed at regulating commercial
behavior, the majority says nothing about how
CADA uses the least restrictive means to
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accomplish its goal and "avoid[s] unnecessarily
abridging speech." See Williams-Yulee , 575 U.S.
at 444, 135 S.Ct. 1656. The majority's discussion
on this point merely reiterates Colorado's
purportedly compelling interest in providing
market access to Ms. Smith's website designs in
particular.
This was not the conclusion reached by the
Hurley Court. Consider what was at issue in that
case: participation in the Boston St. Patrick's
Day–Evacuation Day Parade. What could possibly
be more unique and non-fungible than marching
in this famous, storied parade? See Hurley , 515
U.S. at 560–61, 115 S.Ct. 2338 (discussing the
long history of the parade).
9

The majority points out that its holding "does
not address how CADA might apply to noncommercial activity (such as commissioning a
mural for some charitable purpose)." Maj. Op. at
1182 n.6. But this is surely cold comfort for the
vast majority of artists, who make a living by
selling their work. Artists should not have to
choose to either disavow their beliefs or charitably
create in order to have control over their own
messages.
10

On June 17, 2021, the Supreme Court issued its
opinion in Fulton v. Philadelphia , a case in which
Philadelphia had ended its relationship with
Catholic Social Services for approving foster
parents because CSS's religious beliefs on
marriage prevented it from approving same-sex
couples. 141 S. Ct. at 1874. Although one of the
issues presented was whether Employment
Division v. Smith should be overturned, the Court
held that "[t]his case falls outside Smith " because
Philadelphia's policies were not "generally
applicable." Id. at 1878.
11

Nevertheless, since Smith , several Supreme Court
justices have written or joined in expressing
doubt about Smith ’s free exercise jurisprudence.
See, e.g. , Fulton , 141 S. Ct. at 1882 (Barrett, J.,
concurring) ("In my view, the textual and
structural arguments against Smith are more
compelling. As a matter of text and structure, it is
difficult to see why the Free Exercise Clause—lone
among the First Amendment freedoms—offers

nothing
more
than
protection
from
discrimination."); Id. at 1883 (Alito, J.,
concurring) (writing that "[Smith ’s] severe
holding is ripe for reexamination" and
"correct[ion]"); Id. at 1926 (Gorsuch, J.,
concurring) ("Smith failed to respect this Court's
precedents, was mistaken as a matter of the
Constitution's original public meaning, and has
proven unworkable in practice."); Kennedy v.
Bremerton Sch. Dist. , ––– U.S. ––––, 139 S. Ct.
634, 637, 203 L.Ed.2d 137 (2019), denial of cert.
(Alito, J., concurring, joined by Thomas, Gorsuch,
and Kavanaugh, JJ.) (writing that Smith
"drastically cut back on the protection provided
by the Free Exercise Clause"); City of Boerne v.
Flores , 521 U.S. 507, 548, 117 S.Ct. 2157, 138
L.Ed.2d 624 (1997) (O'Connor, J., dissenting)
(stating that "Smith is gravely at odds with our
earlier free exercise precedents."); id. at 565, 117
S.Ct. 2157 (Souter, J., dissenting) ("I have serious
doubts about the precedential value of the Smith
rule and its entitlement to adherence."); id. at
566, 117 S.Ct. 2157 (Breyer, J., dissenting);
Church of the Lukumi Babalu Aye, Inc. v. City of
Hialeah , 508 U.S. 520, 559, 113 S.Ct. 2217, 124
L.Ed.2d 472 (1993) (Souter, J., concurring in part
and concurring in the judgment). And recent
COVID-restriction-related opinions have cast
doubt on Smith ’s precedential value for cases in
which a state's facially neutral regulations result
in disparate treatment between secular and
religious entities. See Tandon v. Newsom , –––
U.S. ––––, 141 S. Ct. 1294, 1296, 209 L.Ed.2d 355
(2021) (per curiam); Roman Cath. Diocese of
Brooklyn v. Cuomo , ––– U.S. ––––, 141 S. Ct.
63, 67, 208 L.Ed.2d 206 (2020) (per curiam).
But because this case presents the "individualized
exemptions" exception to Smith , we need not
predict whether Smith has continued viability.
As discussed above, 303 Creative does not deny
website services based on sexual orientation.
12

Or, for that matter, whether a sex-related
"restriction has a bona fide relationship to the
goods, services, facilities, privileges, advantages,
or accommodations of such place of public
accommodation." Colo. Rev. Stat. § 24-34-601(3).
13
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The majority declines to apply heightened
scrutiny under a hybrid-rights theory because it
concludes that Ms. Smith's free speech claim fails.
See Maj. Op. at 1188–89. But because CADA
employs case-by-case individualized exemptions,
it triggers strict scrutiny, see Lukumi Babalu Aye ,
508 U.S. at 537, 113 S.Ct. 2217, not the
"heightened scrutiny" required in the hybridrights context, see Axson-Flynn , 356 F.3d at
1295.
14

Moreover, jurists and scholars have expressed
doubts as to the practical validity of Smith ’ s
hybrid-rights doctrine, characterizing it as dicta,
difficult to define, illogical, and untenable. See,
e.g. , Lukumi Babalu Aye , 508 U.S. at 567, 113
S.Ct. 2217 (Souter, J., concurring) ("And the
distinction Smith draws strikes me as ultimately
untenable. If a hybrid claim is simply one in
which another constitutional right is implicated,
then the hybrid exception would probably be so
vast as to swallow the Smith rule, and, indeed, the
hybrid exception would cover the situation
exemplified by Smith ."); Axson-Flynn , 356 F.3d
at 1301 ("We agree with the district court that the
law regarding this controversial ‘hybrid-rights’
exception is not clearly established, and even this
Court has recognized that ‘[i]t is difficult to
delineate the exact contours of the hybrid-rights
theory discussed in Smith .’ " (quoting Swanson
By and Through Swanson v. Guthrie
Independent School Dist. No. I-L , 135 F.3d 694,
699 (9th Cir. 1998) )); Kissinger v. Bd. of
Trustees of Ohio State Univ., Coll. of Veterinary
Med. , 5 F.3d 177, 180 (6th Cir. 1993) (criticizing
the hybrid-rights doctrine as illogical and
declining to apply it); Michael W. McConnell,
Free Exercise Revisionism and the Smith
Decision , 57 U. Chi. L. Rev. 1109, 1122 (1990)
("[A] legal realist would tell us ... that the Smith
Court's notion of ‘hybrid’ claims was not intended
to be taken seriously."). And courts are "divided
on the strength of the independent constitutional
right claim that is required to assert a cognizable
hybrid rights claim, with a number of courts,
including this circuit, expressing the view that a
litigant is required to assert at least a ‘colorable’
claim to an independent constitutional right to

survive summary judgment." Grace
Methodist Church , 451 F.3d at 656.

United

Regardless, in a similar case on wedding
videography, the Eighth Circuit acknowledged
that the hybrid-rights doctrine supported a free
speech claim that was intertwined with a free
exercise claim. See Telescope Media , 936 F.3d at
758. But it may simply be a distinction without a
difference, for as the Telescope Media panel
stated, "it is not at all clear that the hybrid-rights
doctrine will make any real difference in the end.
After all, the [appellants’] free-speech claim
already requires the application of strict scrutiny."
Id. at 760. The same is true here.
The majority disagrees, holding that Colorado
may engage in "a gerrymander favoring LGBT
customers, as opposed to a gerrymander
disfavoring religious-speakers." Maj. Op. at 1186.
But in doing so, the majority places the burden on
the wrong party. In a system of case-by-case
adjudication exactly like this one —where the
Commission would determine whether a person's
objection to same-sex marriage is religiously
motivated—strict scrutiny must apply. See also
Fulton , 141 S. Ct. at 1878. As the Supreme Court
has made clear, "the government has the burden
to establish that the challenged law satisfies strict
scrutiny." Tandon , 141 S. Ct. at 1296. The
majority disregards this, stating that Ms. Smith
"provide[s] no evidence that Colorado permits
secularly-motivated objections to serving LGBT
consumers." Maj. Op. at 1186 (internal citations
to Lukumi Babalu Aye omitted). Of course, it is
the government's job to prove CADA passes
muster—not Ms. Smith's.

15

The majority states that "[m]essage-based
refusals are not an ‘exemption’ from CADA's
requirements; they are a defense." Maj. Op. at
1186. This contradicts Colorado's own position
that the Commission "interpret[s] [CADA]" to
allow message-based refusals; if Colorado says it
interprets the law this way, it provides guidance
to business owners before a complaint is filed, not
after. Such an interpretation gives notice to
business owners that they may make messagebased refusals without fear that they will be
16
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dragged before the Commission to present this
argument as a defense. And such an
interpretation should prevent the Commission
from seriously investigating any complaint based
on a message-based refusal in the first instance—
thus "free[ing] or releas[ing]" message-based
refusals from liability under CADA. See Exempt,
Black's Law Dictionary (11th ed. 2019).
But even assuming that the majority's
characterization is correct, a defense available
only to some and not others based on protected
class status triggers strict scrutiny. The majority
claims that "[o]stensibly, message-based refusals
are unrelated to class-status," Maj. Op. at 1187,
but in CADA's enforcement history, they can and
have been related to protected class status. It is
precisely why the differential treatment between
the secular bakeries’ refusals and Jack Phillips's
refusal in Masterpiece has enduring relevance
here: because both were making a message-based
refusal, Colorado demonstrated religious animus
in crediting one and not the other. Masterpiece ,
138 S. Ct. at 1731. Or imagine a Muslim muralist,
contacted by a Jewish restaurant owner
requesting a depiction of the Israeli flag with a
Zionist message. The Muslim muralist might
refuse to paint such a message—but the message
is undeniably intertwined with the Jewish
restaurant owner's protected religious class
status. Even though "message-based refusals may
be objectively defined," Maj. Op. at 1187, Colorado
can and does enforce its purported messagebased-refusal rule in a subjective manner based
on protected class status. This requires strict
scrutiny review.

fulfilling and so central to their lives
and faiths, and to their own deep
aspirations to continue the family
structure they have long revered.
Obergefell v. Hodges , 576 U.S. 644, 679–80, 135
S.Ct. 2584, 192 L.Ed.2d 609 (2015).
18

It states:
It is a discriminatory practice and
unlawful for a person, ... directly or
indirectly, to [communicate] that an
individual's patronage or presence
at a place of public accommodation
is
unwelcome,
objectionable,
unacceptable,
or
undesirable
because of disability, race, creed,
color, sex, sexual orientation,
gender identity, gender expression,
marital status, national origin, or
ancestry.

Colo. Rev. Stat. § 24-34-601(2)(a).
--------

As the Supreme Court made clear in Obergefell ,
individuals with religious convictions about
marriage
17

may continue to advocate with
utmost, sincere conviction that, by
divine precepts, same-sex marriage
should not be condoned. The First
Amendment ensures that religious
organizations and persons are given
proper protection as they seek to
teach the principles that are so
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CITY OF COLLEGE PARK, MARYLAND
WORKSESSION AGENDA ITEM

Prepared By: Kiaisha Barber
Meeting Date: 8/3/2022
Youth, Family and Senior Services Director
Presented By: Kiaisha Barber

Consent Agenda: No

Originating Department:

Youth, Family and Senior Services

Action Requested:

Provide Information regarding establishing a Youth Advisory Committee

Strategic Plan Goal:

OKR #6
Inspire and nurture a welcoming and inclusive community that encourages
and embodies engagement, collaboration and equity throughout the City.

Background/Justification:
In July 2019, the City of College Park received a letter from the Youth Advisory Committee in Greenbelt, MD
requesting that the City explore the process in establishing a Youth Advisory Committee (YAC) and the
benefits of having such a committee in a municipality. Council discussed creating a YAC at its meeting on
April 21, 2020, however creation of a College Park YAC was tabled due to the ongoing COVID-19 pandemic
related issues.
Below is summary of the National League of Cities (NLC) considerations for authentic youth engagement
when creating a YAC which was also discussed at the April 2020 council meeting:
The City should be prepared to:
• Treat youth as valuable partners in the work of local government;
• Prepare and support youth to take on meaningful roles in addressing important issues;
• Respect and listen to youth avoiding symbolic youth engagement;
• Establish a committee that involves a diverse and inclusive atmosphere for youth to ensure genuine
involvement;
• Solicit collaboration and support from beyond the City
• Provide needed resources for committee
Typical costs associated with youth advisory committees could include:
• Staff time to support and help carry out YAC efforts;
• Food, supplies, transportation support and/or stipends for youth
• Event costs if youth host community engagement or other events, and
• Training and leadership development for youth.
•
Common funding sources to support YACs include city budget allocations, philanthropic support, or
fundraising by the youth council. Some councils also combine sources.
Composition:
• The majority of YAC’s have fewer than 20 members
• 15- to 17-year-olds make up more than half or all of most committees.
• Common selection mechanisms among youth committees include some combination of:
o Referrals by schools or other agencies, such as recreation and parks;
o Appointment by the mayor or city council members;
o Elections by youth, often aligned with city council districts;
o Open enrollment;
o Applications and interviews.
Purpose of a YAC Committee:
• The City should be invested in a diverse council and committed to collaboration with schools,
recreation centers, libraries, after-school programs, community organizations, and similar groups in
diverse neighborhoods. to promote the initiative.
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•

Turn to staff of schools and community organizations to reach out to young people, while stressing
the importance of diversity.

For reference, Greenbelt’s YAC consists of seven youth younger than 18 years old and 2 adult non-voting
members. Currently, each of the members are high school students. Greenbelt’s recreation department
oversees the YAC. Their stated purpose is to advise the [Greenbelt] City Council on matters affecting
children, youth, and their families. Their mission is dedicated to working with [Greenbelt] City Council to
promote safety, awareness, and involvement among Greenbelt youth and families. It is our mission to
ensure that youth needs and interest are seriously considered in crucial decisions that affect the entire
community as well as promote teen involvement in Greenbelt through service and positive social leadership.
Additionally, prior to the disbanding of College Park’s Committee on Committees, members discussed the
following suggestions and items for discussion pertaining to the creation of a College Park YAC:
• City tasks:
o Determine budget
o Explore training opportunities for youth
• Draft Mission Statement:
o To foster legislative interest in College Park’s youth and encourage youth involvement and
inclusion in the legislative process for the City, County, State and Nation.
o To stimulate youth to take an active role in the workings of their City and provide current
elected officials the opportunity to be inclusive youth ideas, perspectives and goals
• Draft Charge to the YAC:
o To develop each other individually and as a team while participating in City government.
• Draft Goals of the YAC:
o Stimulate the study and understanding of government. (Treat youth as valuable partners in
the work of local government);
o Encourage youth to participate in selected committees (Support youth as they take on
meaningful roles in addressing important issues);
o Mentor youth to take on a project beneficial to all resident of the City; (Teaching them life
skills of working with others and personal development)
o Guide youth in effective communication; counseling them on how to make presentations and
make their ideas and concerns heard; (Respect and listen to youth avoiding symbolic youth
engagement and counsel);
o Lead youth to reach out and include peers from diverse backgrounds; (Make sure that all
youth are included)
o Direct youth to look beyond the City for collaboration and to connect with groups such as
NLC, MML, COG and the 4 Cities Committee.
Additional Areas for further discussion:
• How to recruit members and the number of members on the committee
• Requirements for members, i.e., minimum GPA, age, attendance, frequency of meeting, references
• How to involve youth in meaningful ways on City issues and what impact their recommendations would
hold
• Capacity required to establish, train and manage the Committee
Fiscal Impact:
A Youth Advisory Committee allocation in the annual budget for items such as event costs, training and
development for youth, and staff support.
Council Options:
Discuss and provide direction to staff.
Staff Recommendation:
N/A

2
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Recommended Motion:
N/A
Attachments:
NLC’s Guide for meaningful youth engagement

3
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About the
National League of Cities Institute for Youth, Education and Families
The Institute for Youth, Education, and Families (YEF Institute) is a special entity within the National
League of Cities (NLC).
NLC is the oldest and largest national organization representing municipal government throughout
the United States. Its mission is to strengthen and promote cities as centers of opportunity, leadership,
and governance.
The YEF Institute helps municipal leaders take action on behalf of the children, youth and families in their
communities. NLC launched the YEF Institute in January 2000 in recognition of the unique and influential
roles that mayors, city councilmembers and other local leaders play in strengthening families and improving
outcomes for children and youth.
Through the YEF Institute, municipal officials and other community leaders have direct access to a broad
array of strategies and tools, including:
• Action kits that offer a menu of practical steps that officials can take to address key
problems or challenges.
• Technical assistance projects in selected communities.
• The National Summit on Your City’s Families and other workshops, training
sessions, and cross-site meetings.
• Targeted research and periodic surveys of local officials.
• The YEF Institute’s website, audioconferences and e-mail listservs.
To learn more about these tools and other aspects of the YEF Institute’s work, go to www.nlc.org/iyef or
leave a message on the YEF Institute’s information line at (202) 626-3014.
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| EXECUTIVE SUMMARY

Across the country, municipal leaders are discovering one
of their greatest assets: the youth of their city. Increasingly,
youth are working with elected officials and other city
leaders to tackle the important issues of local government.
More and more young people are also discovering that
their voices matter to their communities, and that they
can make their communities better places to live.
Elected officials and civic leaders find that when they offer
meaningful opportunities for youth to be engaged in their
communities, more young people participate and encourage their peers to do the same. In addition to engaging the
next generation of civic leaders, cities already using this
approach have realized many of the following benefits:
•
•
•
•
•

Budget savings and revenue generation
Increased support for city initiatives
Improved policies and programs for youth
Identification as a youth-friendly community
Improved indicators of well-being among youth

Recognizing the importance of this work, the National
League of Cities (NLC) Institute for Youth, Education, and
Families (YEF Institute) has created a framework to support cities as they work to promote youth civic engagement.
Through a year-long process of research, interviews and
dialogue with city leaders, the YEF Institute has brought
together the strongest theory and the best practices of localities to provide guidance on the elements that make youth
engagement in government meaningful and sustainable.
The term used in this guide to describe this approach to
youth involvement in government is Authentic Youth
Civic Engagement (AYCE). Under this framework, young
people…
•
•
•

a re seen as valuable participants in the work of
local government;
are prepared to take on meaningful roles in
addressing relevant issues; and
work in partnership with adults who respect, listen to and support them.

Authentic Youth Civic Engagement invites young people
to participate in the democratic process through meaningful roles in public policy, planning and decision-making,
which can lead to improved outcomes for youth and the
community. AYCE thrives in a climate of reciprocity and
respect where young people, in partnership with adults,
are prepared and supported to tackle relevant issues and
effect change.
The AYCE framework presents four critical elements for a
successful initiative:
A Setting in which the civic climate of the community is welcoming and inviting to youth,
acknowledging their role in public policy, planning and decision-making.
A Structure in which the organization and system that supports AYCE meets both the needs
of the local government and the interests of the
young people.
A Strategy that offers a wide range of activities
and provides youth with a breadth and depth of
meaningful opportunities for participation in
local government.
Support from adult allies, both within and outside local government, which enables the young
people involved in AYCE efforts to have a real
impact on issues that concern them.
This guide will help local elected officials and other city
leaders address each of the critical elements of this AYCE
framework. Like any other new initiative in local government, there is no magic recipe or one-size-fits-all approach.
Success comes from blending the unique assets of a city
with the collective knowledge and best practice from
across the country. Local officials can use this framework
to find workable solutions for their own community.
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First, an assessment tool will help municipal leaders introduce the idea of the AYCE framework into their city. To
get started, officials are encouraged to:

The Structure section explores the various options that
municipal leaders can consider to organize and manage
the city’s approach to AYCE.

 onvene a small group of stakeholders and
C
include some youth;
Learn about current youth civic engagement
efforts in the city;
Talk about the issues raised in the assessment and
answer some tough questions;
Agree on a common definition and framework
for AYCE; and
Invest in some training.

The Strategy section describes how to make a wide range
of opportunities available and accessible to a broad diversity of youth that allow them to have an impact on important issues.

This guide then describes each of the AYCE critical elements in detail, highlighting actions that can increase the
likelihood of success.

Finally, a Tools and Resources section will connect city
officials with ideas, strategies and other local leaders
around the country who can share information and support for this challenging and rewarding work.

•
•
•
•
•

The Setting section reinforces how important it is for elected
officials and community leaders to believe youth can help
local government build a better community. It presents
numerous tips to promote that belief and act on it.

2

National League of Cities Institute for Youth, Education and Families

The Support section outlines how adults, within and
outside of local government, can work as colleagues
with youth and build bridges between them and the
adult world.
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| INTRODUCTION

There is a place in nearly every community where the passions of young people intersect with the work of local government. For each city or town it is different. In some
communities, teens help organize the mayor’s literacy campaign. In others, hundreds of youth will attend a public
hearing to weigh in on solutions to neighborhood violence.
In a few cities, teens and city officials will work together to
map safe routes to school or craft a recycling ordinance.
In some areas of the country, the place where youth and
government meet in productive and meaningful ways has
not yet been discovered. Although many of these cities
strive to involve youth in positive activities, authentic
youth civic engagement (AYCE) can be of much greater
value to elected officials and other city leaders. It can help
the city involve a previously untapped resource in the
work of leadership and governance — a group of willing
and knowledgeable citizens with the power and potential
to help build a better community.
Sometimes the intersection of youth and municipal government can result in a collision. The fast-paced, peerdriven world of young people is often at odds with the
world of policy and governance. Conflicts can arise over
curfews and use of public space. City leaders can struggle to understand the language, style and technology of
a youth culture so foreign to them. Youth can become
apathetic and disengaged from the very community that
might support them.
Local governments face challenges like these every day.
Tackling them with the advice, support and action of young
people can help ensure that cities craft effective policies,
cultivate the next generation of productive citizens and find
ways to enhance the quality of life in their communities.
The practice of including youth in public policy, planning
and decision-making is not new. For more than 15 years,
NLC has supported and documented the efforts of cities to engage young people intentionally and effectively.
Over time, these cities have discovered numerous benefits
to both youth and their communities. Some of these documented benefits include:

Budget savings and revenue generation. Youth
input can redirect city investments away from programs
and facilities that would be underutilized into areas that
reflect the needs of youth and their families. Involving
youth in city decisions leads to a greater connection
between planning and the realities of that segment of the
city’s population. For instance, youth-led analyses of their
peers’ spending patterns have provided municipal leaders
with valuable feedback for local economic development
initiatives.
Increased support for city initiatives. The partnerships created between local government and young people can be invaluable in helping youth and their families
learn about, and then work on behalf of, city plans and
policies. City councils that have reached out to youth have
found them to be an important constituency in promoting change and tackling difficult issues.

Improved policies and programs for youth.
Young people can raise genuine concerns about their education, health and safety and offer workable options and
solutions. Youth efforts to map their community resources
have resulted in more accessible services. Youth recommendations have improved school and afterschool curricula. Youth-driven safety policies have helped save lives.

Identification as a youth-friendly community.
Cities that engage youth in the work of local government
are consistently listed among the top places for young people to live. Many businesses are attracted to cities with this
distinction, and there is increasing evidence that young
adults want to reside in a community that valued them
when they were young.

Improved indicators of well-being. Studies consistently show that youth in civic engagement programs
are more likely to graduate, adopt productive attitudes
about their role in the community and avoid risky behaviors. When these same youth reach adulthood, they tend
to vote, volunteer and become valuable members of the
workforce. They become lifelong civic leaders.
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In other words, successful engagement of youth in local
government is a powerful strategy to improve the community and the lives of its youth and their families.

•

To increase the focus on city government as a point of
entry for youth engagement, the YEF Institute — with
support from the Surdna Foundation — embarked on a
year-long initiative in 2008 to strengthen the capacity of
municipal leaders to promote authentic youth engagement
in local government. The ensuing research, along with a
synthesis of the experiences of more than 300 city leaders, youth experts and young people, resulted in a wealth
of insights into the state of youth engagement across the
country. It was clear that:

•

•

4

 ere are an ever-increasing number of initiatives
Th
around the country that demonstrate the success
of involving youth in local policy, planning and
decision-making.
Adults, recognizing the challenges of engaging
youth, want guidance, support and practical suggestions for beginning, or enhancing, their own efforts.

The Authentic Youth Civic Engagement (AYCE) framework presented in this publication builds on these findings
and lessons from across the country. It presents a guide
for local government officials, alongside their community
partners and the youth of their city, to build an effective
and authentic system of engaging youth.

 ocal elected officials and other city leaders see
L
youth civic engagement as well within the purview of municipal government.
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| A FRAMEWORK FOR AUTHENTIC
YOUTH CIVIC ENGAGEMENT
What Makes Youth Civic Engagement Authentic?
One of the most compelling definitions of Authentic Youth Civic Engagement was coined by Dr. Barry Checkoway of the
University of Michigan. Checkoway, a long-time expert on youth engagement, refers to young people as “colleagues in a
common cause” when they join adults in tackling the important work of their neighborhoods, schools and municipalities.
“Colleagues in a common cause” embodies the critical components of a good AYCE definition. In authentic civic
engagement, young people:
•
•
•

a re seen as valuable participants in the work of local government;
are prepared to take on meaningful roles in addressing relevant issues; and
work in partnership with adults who respect, listen to and support them.

In AYCE, youth are engaged in work that makes a difference. Their efforts can lead to improved outcomes for other
youth and the community as a whole. They can be agents of change.

The AYCE Framework — How to Intentionally Engage Youth in Local Government
The AYCE framework offers a helpful lens to sort out the process of creating and sustaining a long-term approach to
engaging youth in local government. Most cities already have pieces of the process in place; applying a framework will
help elected officials enhance their efforts and intentionally build a system that can be sustained.
There are four critical elements of Authentic Youth Civic Engagement in any community:
A Setting in which the civic climate of the community is welcoming and inviting to youth, acknowledging their
role in public policy, planning and decision-making.
A Structure in which the organization and system that supports AYCE meets both the needs of the local government and the interests of the young people.
A Strategy that offers a wide range of activities and provides youth with a breadth and depth of meaningful
opportunities for participation in local government.
Support from adult allies, both within and outside local government, which enables the young people involved
in AYCE efforts to have a real impact on issues that concern them.
Like the four legs of a table, these elements are the essential foundation, each supporting one piece of an AYCE definition. Any city committed to effectively engaging youth must pay attention to all four elements in order to shift the role
of young people from mere recipients of city services to contributors to the city’s well being.
It is important to note that the four elements are not sequential steps. All are interrelated and equally important. The following sections cover setting, structure, strategy and support in greater detail, describing each element within the context
of the ongoing roles civic leaders can play to ensure the success of their AYCE initiative. Each section makes numerous
suggestions to help elected officials and other implementers take practical steps toward creating a welcoming climate,
designing a workable system and ensuring the support of youth who will be engaged.
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It is tempting at this point to jump into creating some specific activities. However, long-term success will depend on
careful up-front planning. City leaders are encouraged to avoid the trap of taking a “Ready — Fire — Aim” approach
and, instead, to treat AYCE like any other development strategy for the city. The next section describes some initial helpful steps. Even if the city already has a number of youth engagement activities, these beginning steps will contribute to
the development and sustainability of the AYCE initiative.

A Framework for Authentic Youth Civic Engagement
AYCE Definition

Young people are seen as
valuable participants in the
work of local government.

Critical Element

Role of City Leaders

Ingredients

The Setting

Welcome youth in local
government.

Elected officials and other
community leaders believe youth
can help local government
build a better community. They
promote that belief and act on it.

The Structure

Develop an infrastructure
that supports youth
participation in
government.

A workable structure matches the
interests of youth with the needs
of the city.

Young people are prepared
to take on meaningful roles in
addressing relevant issues.

The Strategy

Young people work in
partnership with adults
who respect, listen to
and support them.

6

The Support

National League of Cities Institute for Youth, Education and Families

Create meaningful
opportunities for youth to
make a difference.

Build youth-adult
partnerships to support
engagement.

A continuum of opportunities
available and accessible to a
broad diversity of youth allows
them to have an impact on
important issues.

Adults, within and outside of
local government, are willing
and able to work as colleagues
with youth and build bridges
between them and the
adult world.
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| getting READY FOR ayce

What Can Municipal Leaders Do to Lay
the Groundwork for AYCE to be Successful
and Sustainable?
In most cities, mayors and city councilmembers will serve
as the champions, initiators and conveners for the creation of a youth civic engagement system within local government. What happens next will vary from city to city.
Sometimes elected officials set the vision and then turn
the implementation over to city management, department heads, other staff or community-based organizations. In other cases, they choose to have a more hands-on
role in designing and implementing the strategies.
Either way, a small but diverse stakeholder group can aid
in the design and implementation of any city planning
or community improvement strategy, bringing its best
thinking and resources to bear in tackling the issue. This
steering or working group is composed of people who
understand the potential impacts of any strategies that
may be created.
Because young people are at the center of the AYCE
approach, it is essential for municipal leaders to work
closely with youth regardless of the method they choose
to create or enhance the city’s youth civic engagement
efforts. Young people must be seen as “experts” in this
topic and included in the planning process. For municipal
leaders, this role requires additional time and some training in order to work effectively with teens in a partnership.

First Steps for the Elected Official and/or
Stakeholder Group
A key word related to Authentic Youth Civic Engagement
is “intentional.” Like any other city improvement strategy,
AYCE should be carefully researched and considered. The
mayor, along with his or her advisors or the newly formed
Stakeholder Group, has three basic steps before embarking on implementation.

Tips for Creating a Youth and Adult
Stakeholder Group for AYCE
A small, working group of people who are most
passionate about creating a youth-friendly city will help
municipal leaders get started on their AYCE initiative.
Try to have no greater a ratio than two or three adults to
one young person.
Adults: Scan the city council, city staff or community
leaders to find adults who:
• are willing to see young people as resources who
can help the city.
• have the ability to be part of a team that focuses
on what is already working locally and what
works in other cities.
Youth: Enlist the support of adults in the city, schools
or community-based youth groups who can help identify youth who:
• are representative of the diversity of the city’s
teenage population.
• have the ability to participate in a discussion,
analyze issues and offer recommendations.
Facilitator: Look within the city staff, schools, universities or community-based organizations to find someone with the expertise to:
• support the group to complete their tasks in a
timely manner.
• assist the youth and adults to work together in
effective cross-generational conversations.
The Support section of this booklet describes the characteristics of an adult ally who will most likely have
connections with the youth you want to involve at this
point in your process. The Tools and Resources section
provides a list of national organizations that may provide additional assistance.
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Step 1: Learn about current youth civic engagement efforts in the city.
The Tools and Resources section of this booklet contains a “Perceptions Inventory” that can be used by city leaders to
assess the current state of youth civic engagement in their own communities. This tool provides a series of questions that
are grouped according to the definition and critical elements of authentic youth civic engagement. Responses can be
plotted on a chart and the results will present a visual portrait of the current status of youth engagement in a city.
A rich dialogue can result if a variety of individuals, including city leaders, youth workers and young people, complete
the assessment. There is bound to be a wide diversity of opinion, which can lead to valuable insights.
An additional assessment strategy can involve young people identifying current youth engagement efforts in the community. While it is helpful to collect a list of all the services the city provides for youth and the wide variety of organizations or activities they can join, this step focuses specifically on the youth engagement activities that connect young
people with the work of local government. Through surveys or canvassing their community, youth can gather baseline
information on two important questions:
•
•

What activities are already taking place?
How do youth perceive the existing opportunities for engagement?

Step 2: Talk about the issues raised in the assessment and answer some tough questions.
What did the overall assessment say about the city’s readiness and capacity to do this work? A candid dialogue is important to gauge the strengths and weaknesses of the city’s current approach to involving youth in local government.
Much of the valuable feedback will come from young people. However, adults must also consider these essential questions:
•
•
•

 hat level of interest exists among city leaders and other adults to engage youth in local government? Why
W
would the city want to do this?
What is the opinion of city leaders about the roles youth could play?
How willing are adult leaders to open up their decision-making process to youth involvement?

Step 3: Agree on a common definition and framework for AYCE.
The following sections of this publication elaborate on the framework for supporting the authentic engagement of young
people in public policy, planning and decision-making. If everyone involved has read about and understands the framework prior to moving forward, this becomes the time to decide whether or not to proceed with the process. The following questions may help city leaders find consensus on this decision:
•
•

 oes everyone share a long-term vision for implementing the AYCE framework in the city?
D
Does everyone agree that there are potential strategies the city can undertake that will create or improve the setting, structure, strategy and support for engaging youth in local government?

Next Steps
The assessments of current youth engagement efforts have been completed. Youth have shared their ideas. There is a general understanding among local officials and key stakeholders that this new endeavor involves a lot of planning. People
seem excited and ready to do something. So what to do?
This is the time to dive into the AYCE framework and begin to apply it to your city. Next steps might include expanding
the initial stakeholder group, or turning the process over to specific staff or youth development experts. It also might be
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time to invest in some training to ensure that the planners
of the city’s AYCE strategy have the skills necessary to lead
the development of this new initiative (see the Frequently
Asked Questions section for more information about
resources on youth-adult partnership training).
One approach is to look at a critical element that showed
up with lower scores on your Perceptions Inventory and
other assessments and choose a few strategies to improve
that area. Often the act of concentrating on one of the critical elements of AYCE will open doors in the other elements
as well.
Another approach is to design one strategy in each of
the critical areas that could be easily accomplished and
provide some initial results. It is important, especially
working with youth, to have some immediate successes
that help generate positive reactions to the city’s early
attempts at youth engagement.
Still another approach is to concentrate your initial efforts
in a district or neighborhood where there is already some
activity and youth civic engagement might be wellreceived. This type of pilot approach can provide some
valuable lessons that will be helpful in spreading the
framework citywide.
In addition to the tips in the following sections of this
document, the Tools and Resources and Frequently Asked
Questions sections may provide additional ideas on logical next steps.
The best advice for a new AYCE initiative is “go slow to
go fast.” Many cities have a tendency to use their initial enthusiasm to tackle complicated social issues. Some
imagine high-level youth councils or youth serving on
numerous boards or commissions. The reality is that early
successes are important, so it may be best to select one or
two feasible strategies to get everyone on board and establish a basis for future work.

A River City Story: Mayor Smith
Champions AYCE
Mayor Smith is trudging up the two flights of stairs to
his small office overlooking the River City square. He
has avoided the elevator today to grab just a few more
moments alone with his thoughts.
Ever since he was elected three years ago to lead the
seven-member City Council, Mayor Smith has used
this stairwell time to ponder the challenges of his small
Midwestern city. Today, his thoughts turn to an article
in the morning paper citing the city’s loss of jobs and
population.
The fact that River City’s 40,000 residents are feeling
the pinch of challenging economic times, recently made
worse by the closing of an important manufacturing
plant, was not news. What made this article different
was the reporter’s slant on the local young adult
population. To hear this version of the issue, they were
leaving the city in droves.
By the time he reaches his office door, Mayor Smith
has an idea, and it involves the city’s 3,000 teens. What
if high school-aged youth got involved in the city’s
economic development plans? Would they care? If they
did, what would they think was important? Could they
be persuaded to remain in River City? Could involving
them in this issue have any impact on maintaining jobs
and population?
Mayor Smith knows this will take a lot of work, and the
support of at least three of his fellow councilmembers,
but it is worth a try…
continued on page 15

No matter who is planning the implementation and which initial strategy is pursued, it is essential that elected officials and other city leaders, as the champions and conveners for the AYCE initiative, remain involved and committed
to the process.

161
104
Authentic Youth Civic Engagement | A Guide for Municipal
Leaders

9

| THE SETTING:
Welcome Youth in Local Government

Do elected officials and community leaders believe youth can help local government
build a better community? Do they promote that belief as well as act on it?
“Every single person has capabilities, abilities and gifts. Living a good life depends on whether those capabilities can
be used, abilities expressed and gifts given. If they are, the person will be valued, feel powerful and well connected to
the people around them. And the community around the person will be more powerful because of the contribution
the person is making.”1
John P. Kretzmann and John L. McKnight
co-directors, Asset Building Community Development Institute

The above quote by community development pioneers presents an innovative way for local government and community leaders to view residents. Some localities have found very effective ways of
engaging adult citizens to share their capabilities in the work of local government, yet far fewer have
learned how to expand this engagement to younger citizens.
While an AYCE framework may appear simple, its depth comes from the requirement that people
— both youth and adults — change the way they think, believe and behave. A prevailing general attitude in many cities views young people as recipients of what adults have to provide or teach them.
While there is much value to the view of youth as recipients, this perspective presents problems when
adults are unable to also value youth for the contributions they have to offer.
In a typical government setting, adults may view youth as problems to be fixed, a vulnerable population to be protected or a special interest group that draws a disproportionate amount of local
resources. Adopting an AYCE framework challenges these views. In an AYCE framework, youth are
seen as:
•
•
•
•

Problem-solvers;
Contributors to community safety and well-being;
Designers, planners and evaluators; and
Grant-makers.

Authentic youth civic engagement can flourish in a setting that is conducive to citizen engagement in
general and, specifically, goes the extra step to see youth as part of the community. The setting of the
AYCE framework is the environment — the social and political climate — that makes young people
believe they are welcomed as civic participants.
To what extent are city leaders — mayors, councilmembers, managers, department heads, school and
civic leaders — willing to open up their decision-making process to the voice of young people? This
will vary from city to city, and each city needs to determine the level of youth engagement that is
most practical for them. Often, the more adults participate in an intergenerational committee or learn
about fresh ideas from youth presentations, the more open they are to continue including youth in
municipal affairs.

1 K retzmann, John P., and
John L. McKnight. Building
Communities From the
Inside Out: A Path Toward
Finding and Mobilizing
a Community’s Assets.
Evanston, IL: Institute for
Policy Research, 1993.
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What Can Municipal Leaders Do to Create the Setting?
Acknowledge youth as active civic participants.
In order for youth engagement to be authentic, adults must see young people as resources. Thus,
the first step in welcoming youth into local government is to believe that they belong there. Local
leaders may ask themselves, “Is there a current issue facing the city that could benefit from a
youth perspective?” Elected officials can capitalize on any existing local civic engagement efforts
happening among adults by extending an open invitation to youth. City leaders can also build
young people’s interest in local government from the ground up. Most cities have numerous civic
and volunteer opportunities for youth that can be connected to municipal issues.
Youth are extremely interested in issues that have a direct impact on their lives, such as safety in
their neighborhoods, curricular and extracurricular offerings at their schools and the presence or
lack of parks and recreation facilities. However, it is a mistake to assume that young people are
not interested in other issues as well. In many cities, they take leading roles in shaping environmental policy, advocating for health services and getting out the vote at election time.

Create youth-friendly municipal processes.
Taking a fresh look at municipal processes from a youth engagement perspective may uncover
ordinances, policies or practices that inhibit youth participation. City council meetings, public
hearings and other processes for soliciting citizen input may not lead youth to believe they are
welcomed participants.
Under the guidance of the mayor or other local officials, cities can examine the details of typical
citizen engagement opportunities. Times and locations, sign-up procedures, complexity of information, formalities and unspoken expectations all may be off-putting to youth. Are they absolutely necessary, or is there another way to accomplish the same objectives? A council-appointed
working group of youth and adults can recommend workable strategies to change or adapt local
procedures for civic engagement.

Voices Around the Country
“It is essential to have an openness on the part of elected officials. The word ‘welcomed’ is important to use about
youth so it implies to policymakers a serious, sincere commitment.”
— Elected official, California

“They expect you to have a voice. It makes me proud to be part of my city.”
— Youth, Virginia

“Public officials must see that many of these problems, like the dropout issue, cannot be solved without youth at the
table.”
— Adult ally, Tennessee

“Authentic engagement is very important — it means we have to look them in the face when we are making
decisions.”
— Elected official, California
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In some cases, cities create strategies specifically for youth input. The most common of these is
the summit or speakout — a sort of youth-friendly public hearing. These activities, planned in
partnership with youth, can be focused on one issue of youth concern or open-ended to determine the topics youth want their city to address.

Listen to youth voices and open strong lines of communication.
Communication is essential for youth to participate in city government. There are several key
components to effective communication. First, nothing can kill enthusiasm for engagement faster
than youth believing that their participation did not matter. If a public process is opened to or
created specifically for youth, it is important that there be some kind of feedback loop so that
young people know their ideas were taken into consideration. Websites, newsletters or messages
to youth leadership groups can be helpful mechanisms for following up with youth who participated. Youth who are in a position to represent their peers can be selected to follow up with city
leaders as work progresses on a given issue.
It is also important to make expectations clear. Some youth believe that by merely presenting
their ideas to city leaders, their suggestions will be implemented. They may interpret a lack of
immediate results as an indication that their voices were not heard, resulting in disillusionment.
Elected officials can help youth understand that their ideas were considered by honestly explaining the process and the reasons for the city’s decisions.
Elected officials also play a vital role in convincing youth they are being taken seriously. Sometimes
public officials do not know what to say when youth present an issue or concern to them because
they do not want to appear argumentative or unfriendly. So, instead of addressing the youths’ concerns, mayors or councilmembers end up complimenting the speakers on how they look or perform. Youth appreciate compliments, but the mayor or city council can also demonstrate that they
are listening by asking questions,
noticing areas of alignment with
10 Reasons Why Youth Say They Do
city policy and acknowledging the
Not Participate in Local Government
young people’s ideas.
10.

Think their voice would not be heard.

Mayors and other elected officials
have the advantage of the “bully
pulpit” to establish public clarity
about “how we are going to do business in our city.” They have a unique
vehicle to intentionally embed the
idea of youth engagement into a
whole range of planning and decision-making situations.

9.

Lack transportation.

Public proclamations, documents
and policies can help institutionalize
the place of youth at the decisionmaking tables of the city. When
proposals are presented to the coun-

Promote youth leadership.

8. 	Difficult to balance job, school, family and other
time commitments.
7.

Parents object, or general lack of parental support.

6. 	Activity is held at an inconvenient time (during
school hours, on college prep testing day, etc.).
5.

Issue to be tackled seems too big.

4.

Issue to be tackled is not interesting to youth.

3.

No other youth are doing it.

2. 	Believe that, in general, adults do not take youth
seriously.
1.

No one asked!
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cil, officials can inquire as to how youth were consulted or involved. Elected officials can urge city
boards and commissions to consult with a youth group (such as a local youth council, if available) so that young people can weigh in on new policies or initiatives. If local officials are making
appointments to a new board or committee, they can stress the importance of appointing youth.
Strong partnerships with schools, universities, the faith community, youth-serving agencies and
neighborhood groups can help local government create a community norm that supports and sustains a broader youth engagement agenda. Reinforcing local government efforts with similar actions
in the rest of the public sector and in the nonprofit sector can enhance the civic environment.
The more public officials promote youth engagement, the more it will become a reality throughout the community.

Voices Around the Country
“Outside of political campaigns, the only outlet for civic activism in my community was through local government.”
— Youth, Wisconsin

“We need to make the case about why it matters to the mayor and to the city. It is important to focus on economic
development and sustaining democracy. Elected officials need to come to see the importance of youth being in
that process.”
— University professor, New Hampshire

“The youth just keep showing up, and finally it becomes part of the city culture.”
— Adult ally, Massachusetts

“We must give youth the same credibility as other community groups and legitimize their participation.”
— Elected official, Colorado

“This is very doable, in fact it is already being done. We are creating an environment where kids are less likely to
get in trouble.”
— Elected official, Minnesota

On the Map
Boston, Mass.: Putting the “Mayor” in Mayor’s Youth Council
The sustained success of the Boston Mayor’s Youth Council is due in no small part to the emphatic
support of its primary champion, Mayor Thomas M. Menino. At first, city agencies and partner organizations were uncomfortable with Mayor Menino’s insistence that youth be included in important
decision-making processes. After 15 years in office, however, the mayor’s once startling requirement
has become a pervasive and self-perpetuating expectation throughout Boston. As Patty McMahon,
director of the Mayor’s Youth Council, explains, “It has been institutionalized…You’d have to involve
young people from this point forward.”
Hampton, Va.: A Community Norm that Youth are Seen as Resources
Everywhere you look throughout local government in Hampton, there are young people taking on
meaningful roles in planning, policy and decision-making. Youth are a fixture in City Hall, and City
Council and the Planning Commission expect regular reports from high school students working on
the youth component of the Community Plan. Other decision-making bodies invite youth involve-
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ment and input through a variety of strategies. With a successful long-term focus on citizen engagement, it was not too much of a stretch for Hampton leaders in the early 1990s to extend the invitation to the youth population. Each successive mayor and city manager affirms his or her expectation
of youth engagement to city departments, the school division and outside agencies, and continues to
promote the benefits in public forums.
Greenville, S.C.: Intentional Planning to Engage Youth
In 2008, Councilwoman Diane Smock spearheaded an effort to develop an AYCE initiative in
Greenville. When Mayor Knox White joined the Mayors’ Action Challenge for Children and
Families, he committed to completing and implementing an AYCE initiative by August 2009. More
than 100 youth and adults joined the AYCE initiative, which is managed jointly by the City of
Greenville and the United Way of Greenville County. These participants divided into teams to identify and develop opportunities for youth engagement in every sector of the community, from schools
and neighborhoods to community-based organizations and city government. By taking this strategic
and inclusive approach, the City of Greenville has ensured that rather than being limited to a single
program, the AYCE initiative will create lasting change to the community’s civic culture.

A River City Story: Mayor Smith Champions AYCE
Three months later…
It is the first meeting of River City’s Pride team and Mayor Smith is excited. The past three months
have been busy. Council’s new “Conversations on a Prosperous River City” held throughout the
community have been successful. The youth session far exceeded his expectations. Mayor Smith
remembers how surprised most of the adults were by the passion of the teens about economic
issues and their enthusiasm for participating.
Tonight’s meeting will convene a new organization — business and industry representatives, educators, elected officials, parents and youth — that will promote investment in River City as a
great place to live, work and play. There is a buzz in the room and Mayor Smith notes with some
satisfaction that the reporter who wrote the article about youth leaving the city is currently in the
corner surrounded by teens. He hopes they are describing their ideas for a video project that will
interview citizens on what makes River City great.
As he takes his place at the head of the table, Mayor Smith makes a mental note to remember the
tips he learned about making a meeting youth-friendly. He knows that adult committee work can
be very challenging for youth, and he is committed to helping these kids stay engaged. “Welcome
everyone!” he begins, nodding toward the youth representatives. “Let’s start with introductions.”
continued on page 22
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| THE STRUCTURE:
Develop an Infrastructure that Supports
Youth Participation in Government
Is there a workable structure that matches the interests of youth with the needs
of the city?
A municipality’s efforts to engage youth occurs within the structure that city leaders establish. Every
community’s AYCE structure will be different, and city leaders must balance what will work for their
local government with the passions and challenges of their city’s youth. In listening to the experiences
of cities across the country, the overriding theme is: AYCE is not just a program.
There are two important lessons in this advice. First, the “not just a program” description means that
AYCE is an approach, or a way of looking at young people that permeates the perception of the adults
and youth in a community. How a city structures its AYCE initiative can promote that mindset and
support numerous opportunities for youth. The location and oversight of the AYCE initiative matter.
Secondly, youth and adults both stress that if civic engagement is to be authentic, young people will
need more than a single opportunity to have a role in their community. It is important to create multiple pathways for youth to become involved and make a difference. The structure of a city’s AYCE
initiative must support a system of opportunities, as described in greater detail in the next section.
Using the definition of AYCE as guidance, how can the organizational structure of the initiative ensure that youth:
•
•
•

are seen as valuable participants in the work of local government?
are prepared to take on meaningful roles in addressing relevant issues?
work in partnership with adults who respect, listen to and support them?

Examples across the country range from initiatives that are run almost entirely by a city department
(or in some cases a mayor) to those run almost entirely by an outside youth development agency. The
common thread among them is someone serving as champion and a coordinator who possesses the
knowledge and skills to effectively engage youth.
If the initiative is based within the government organization, it must support youth in maintaining
a perspective that genuinely reflects their peers rather than only that of local officials. It must rely on
partnerships within the community to accomplish any of the tasks that are beyond the capacity of
local government.
If the initiative is based in the community, it must support youth in maintaining an effective relationship with local government that helps them navigate city hall and remain connected to information
pertinent to their work. It must rely on strong agreements that keep the initiative relevant in the eyes
of decision-makers.
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If the initiative is structured as a joint venture between government and community agencies, it must
coordinate the diverse perspectives and approaches of two or more groups, blending the skills, resources and perspectives into one inclusive, workable strategy.

What Can Municipal Leaders Do to Create the Structure?
Choose the organizational setup that is right for your city.
Municipal leaders and their partners may consider following a four-step process for determining
what type of infrastructure will best meet the needs of a local AYCE initiative:
Step One: List the Factors
for Success
What will it take for the AYCE
initiative to be successful in your
city? What qualities of its location,
organization or governance could
give youth the best opportunities
to impact the city? The sample
chart on the right lists a number
of considerations that will be important in making this decision.

FACTORS FOR success of an
AYCE initiative
Direct connection to city council, and other
decision-making bodies
Sufficient authority to convene
Existence/visibility of an adult champion
Strong orientation to youth development and engagement

Step Two: List the
Potential Structures
Strong orientation to civics and participatory governance
Create a list of potential structures for an AYCE initiative for
Capacity for training, recruitment and support of youth
your local government. Consider
in civic engagement opportunities
possible locations, lines of authorAccess to a diverse youth population
ity and the composition of the
initiative. Options may already be
Ability to rally support among city departments and
available in your community or
throughout the local government organization
may need to be created if they do
not currently exist. Here are some
Ability to create partnerships throughout the community
examples of structures that cities
are currently using:
Capacity for project management
•	Designated: A stand-alone
department or office focuses
Flexibility in approach and operations
on youth issues, including
AYCE.
•	Embedded: The city manCost effectiveness
ager’s or mayor’s office, or a
department that has another
Other
(hopefully related) mission,
coordinates the initiative.
•	Contractual: The city establishes a contract with an outside entity for operation of the initiative in a partnership model.
•	Multi-jurisdictional: A citywide policy commission (e.g., a health or youth and families
commission or an economic development initiative) assigns staff to support a youth agenda
within its area of focus.
• The city uses other ideas or a combination of any of the previous options.
18
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Voices Around the Country
“The challenge for city leaders is how do we make a place for youth within all the issues a city is facing?”
— Elected official, Colorado

“I couldn’t believe during my freshman year of college that the kids from other cities had never met their mayor. I
was the only one who had ever heard of a Comprehensive Plan.”
— Youth, Virginia

“We need to be careful about expectations. Are there really meaningful roles? Do we really listen? It’s important to
not start something or give the appearance of being on board if that’s not the case.”
— Elected official, California

“As with adults, youth need to know what’s in it for them. Are there some direct benefits to their participation? Can
they earn credit, receive stipends, meet new people, have the chance to travel or speak in public?
— Adult ally, Maine

Step Three: Consider the Benefits of Each Option
Each option for an AYCE structure that a city is considering should be matched against the list of
contributors to success to see the benefits it can provide. Local officials can use the list of factors
for success as a checklist of criteria to assess each potential structure. Another option is to create a
matrix (see the sample in the Tools and Resources section) to determine which criteria match each
potential option.
Step Four: Analyze and Determine the Best Fit
Review your completed lists or chart to determine the best combination of factors for a successful AYCE initiative in your city. Often, the best option to consider will be the one that appears
to meet the greatest number of criteria on the list of needed qualities and capacity. In some cases,
there may be one or two criteria on the list that are significantly more important than the others
that will determine the choice of structure. Once the choice for a structure is made, the missing
qualities and capacities will need to be addressed in other ways.

Enlist other partners for missing expertise, resources or connections.
Ultimately, any structure created will rely on some partnerships. City officials can work with a
variety of local entities including nonprofit agencies, intermediary organizations, schools, chambers of commerce, foundations and colleges and universities to take on various components of
the AYCE initiative. No one entity — not even local government — has the capacity to do this
effectively on its own.
If the initiative will be located within local government, outside organizations can provide assistance with training, surveying, recruitment, transportation, pooling resources and co-sponsorship
of events. If the initiative is to be located within an outside organization, cities can provide access to
key decision-makers and information that will ensure the youth participants can achieve what they
seek to accomplish.
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Connect youth to key decision-makers.
If the AYCE initiative’s activities are located too far from the “action” of city hall, or if authority for the initiative is buried too far down in the organizational chart, the initiative may not be
taken seriously and young people will miss out on opportunities to contribute. The structure of
the initiative can allow for one-time or ongoing interactions with city leaders, as well as official
and informal connections to the decision-making processes. The following questions may help
city officials consider effective ways to connect youth to decision-makers:
•	Will there be a youth council or advisory group that has access to the mayor or
city councilmembers?
•	Is there an official way to bring youth input into strategic planning, budget deliberations,
capital improvement plans and evaluation of city services?
• Is there a way of connecting a group of youth to the work of specific departments?
• Are there some open opportunities for youth to raise their concerns and ideas?

Pay attention to barriers that might keep youth from participating.
All decisions about structure that the city faces must take into consideration the barriers that exist for the very youth who are being invited to participate. Welcoming youth means more than
greeting them with a smile when they come to a meeting. It means setting up a structure that
sends a message that they belong.
Paying attention to logistics — where and when meetings are held, if food or other incentives are
offered, availability of transportation, etc. — will help attract youth participation. Adults might
not take into account that youth do not have secretaries to remind them of meetings or office
equipment to produce reports. Some do not have computers or newspapers in their homes.
The best strategy to address these barriers is the ongoing, intentional and positive outreach to
engage all youth, including those outside the usual line-up of high achievers. If there is a wide
range of opportunities for youth with various interests and abilities, and a friendly adult ally to
welcome them, youth are more likely to participate.
Community-based organizations that specialize in working with youth from socially vulnerable settings can be valuable partners in the recruitment and support of youth who might not be attracted

Voices Around the Country
“Creating a workable structure is doable, but we need to think about how it can be done differently. For example,
the use of newer communication techniques may eliminate some previous barriers.”
— Adult ally, California

“We need to be aware of their schedules — youth have a lot of commitments. But that’s why we need to stress the
importance of civic engagement, so it can become a priority as well.”
— Elected official, California

“Part of an assessment is recognizing whether there is an authentic demand for the role youth can play. If the
demand isn’t there, the other part of the work is to create it.”
— Adult ally, New Hampshire
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to an activity in local government.
If harder-to-reach youth have participated in a community-based
civic activity or service project, they
may be more open to participating
in another structured activity.

Learn from the experiences of
other communities.
The National League of Cities
(NLC), through its Institute for
Youth, Education and Families,
routinely collects information on
best practices and the experiences
of cities across the country. City
officials can benefit greatly from
reaching out to other experienced
cities such as those listed in the
Tools and Resource section of this
booklet. There is also a wealth of
information to be found in additional NLC resources such as
the Youth Participation Advisors
Network (YPAN), an action kit
for municipal leaders on Promoting
Youth Participation and a 2009 report on The State of City Leadership
for Children and Families.

10 Ways to Keep Youth
Engagement Authentic
10. The opportunities are meaningful, not just madeup work.
9. Youth have access to decision-makers in official
settings.
8. Enough time is allocated for youth to learn the issues
and complete projects.
7. Adult-driven initiatives or groups try to maintain a
ratio of four to six adults to every young person.
6. Youth-driven initiatives try to maintain a ratio of four
to eight youth to every adult.
5. Training and skill-building are built into all projects.
4. Training and skill-building match the opportunities
youth will tackle.
3. Opportunities are connected as a system; youth can
move easily from one to another.
2. Any opportunity balances learning, work and fun.
1. Adults want youth at the table because they add
value, not because it will be good for them.

Many local youth engagement initiatives receive a boost by participating in youth delegate programs at NLC’s annual Congress of Cities and Exposition in the fall and the Congressional City
Conference in the spring. Elected officials and youth delegates alike return to their communities
inspired by their peers, full of new ideas and comforted that many other cities are confronting
similar problems and have similar hopes for their youth.

On the Map
Grand Rapids, Mich.: A Unique City-School Partnership
In Grand Rapids, youth civic engagement enjoys a place of prominence in both the city and school
district. The two entities collaborate through Our Community’s Children, formerly the Mayor’s
Office for Children, Youth and Families, to offer a broad range of youth development and youth engagement programs and services, including the Mayor’s Youth Council (MYC). Under this partnership, the school district contributes not only financial support, but also provides class credits for the
MYC’s special curriculum in leadership and government. Our Community’s Children Director Lynn
Heemstra sits on the top management team within city government and has guided the city through a
youth master planning process. She acknowledges that the positioning of her department allows Grand
Rapids to be inclusive in bringing to the table the voices of youth who are affected by city policy.
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Chicago, Ill.: When Traditional Youth Councils Will Not Work, Invent Something New
The Mikva Challenge, a nonprofit working to expand civic education and participation among low-income Chicago youth, operates an innovative system of issue-based, policy-making youth councils. Because
of the challenges presented by creating a single youth council to represent such a large and diverse city,
the Mikva Challenge created a unique approach that establishes a variety of councils in schools and in local government. Based in the five high schools with the highest rates of violence in Chicago, Peace and
Leadership Councils research local causes of youth violence and provide their school administrations with
policy recommendations. Within city government itself, the Education Council, Teen Health Council,
Youth Safety Council and Out-of-School Time Council work closely with city agencies and lead officials to
impact policy. Youth leaders on these councils conduct research, produce reports and outreach materials for
their peers and facilitate trainings on youth-adult partnerships in Chicago Public Schools.

A River City Story: Mayor Smith Champions AYCE
Six months later…
The city’s new youth coordinator is being introduced at a City Council work session. She will
work with the economic development department’s Pride team to make sure the youth members
have a strong voice, and she will coordinate the activities of the three new youth projects detailed
on her PowerPoint slide.
Mayor Smith scans the room for the reactions of his fellow councilmembers and the public.
He hopes they will not see the plan as too ambitious, but in the past three months he has
learned the importance of having at least three approaches for youth engagement that provide a
continuum of opportunities for action, advisory or representation roles, and shared leadership.
The Action Team, an active and enthusiastic group of teens, is already well on their way to
creating their video interviewing citizens on what makes River City great. They have also been
surveying youth about where in town they spend their money and canvassing the community to
find businesses and organizations that want to help with the initiative.
The Advocacy team has been cautious in their approach. They spent time learning about how
decisions are made in the city and what factors influence local leaders’ attitudes and policies on
promoting economic progress. They have talked about their concerns that economic prosperity
may not be a reality for some of River City’s youth. Some of the members have been appointed
to a new curriculum review committee for the high school, and others are approaching the
workforce development board about greater youth input into training programs.
The Innovation Team is a small group of youth that has pledged a great deal of time for the
Pride initiative. They have researched models for youth entrepreneurship and mentoring
programs and, along with members of the Chamber of Commerce, are creating a business plan
for implementation.
As the presentation concludes, and applause ripples through the room, Mayor Smith is glad
he remembered to ask the schools to be part of the initiative. It was their idea to offer credit
incentives to students for attending public meetings. The youth have been so involved in the
presentation, he knows even the biggest skeptics on council will be impressed.
continued on page 29

22

National League of Cities Institute for Youth, Education and Families

173
116

| THE STRATEGY:
Create Meaningful Opportunities for
Youth to Make a Difference
Is there a continuum of opportunities available and accessible to a broad diversity of
youth that allows them to have an impact on important issues?
Keeping in mind that AYCE is not a program, how does a city begin to offer meaningful civic opportunities to its youth? Ultimately, AYCE would look like a system of opportunities throughout the
community that connects young people to the work of local government. However, this does not
happen overnight, and cities can begin their initiatives in many different places. Then, combined with
a welcoming civic climate, strong adult allies and a functional and sustainable infrastructure, municipal leaders can eventually build a sound strategy into a long-term system for engaging youth.
With a fundamental understanding of an AYCE system, cities can choose the beginning or expansion
points that meet their needs. The model below has been helpful to many cities in building that system.
If an issue is important to youth, they will participate. Yet, just like adults, what young people do about
that issue will vary depending on their interests, availability, skills or the issue itself. Like adults, many
youth want active, hands-on activities that can be accomplished in short-term settings. Others are interested in longer commitments that provide increasing opportunity to share ideas and influence decisions.
To make the work of local government approachable for a broad diversity of youth, cities can create a
continuum of opportunities for engagement that increase the extent to which youth share authority
and accountability in policy, planning and decision-making. It is important to note that AYCE avoids
“tokenism” in which one or two youth are consulted or invited with little expectation that anyone
will heed their suggestions. Instead, it may be helpful to visualize a pyramid with four pathways of
engagement:

The Four Pathways to
Youth Engagement
Involvement: Youth actively
participate in volunteer opportunities and meetings initiated
by adults, and have input on
the strategies and day-to-day
operations, or take on projects
within ongoing
city initiatives.
Consultation: Adult officials
create intentional settings, such
as advisory groups, in which
youth give input and advice

The Four Pathways
to Youth Civic
Engagement
Shared
Leadership
Representation

Consultation
Involvement
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on important issues facing their neighborhoods, schools, community and local government, while the
adults retain the authority to make the final decision.
Representation: Selected youth gain the opportunity to participate in ongoing municipal work on
behalf of their peers, with the ability to help set the agenda and vote on a government-sponsored activity (e.g., through a city board or commission).
Shared leadership: Youth share positions of authority with adults as colleagues and share accountability for the goals and outcomes of the activity.
The AYCE pathways are positioned as a pyramid not to imply that any one has a greater value than
another, but rather to demonstrate that activities increase in their depth and intensity as they move
from the base to the apex. The pyramid also demonstrates that the potential number of opportunities and the corresponding number of youth involved tends to decrease as the type of involvement
increases in its complexity.
Most cities already offer a number of opportunities within the Involvement pathway. AYCE encourages cities to build on the experience of involving youth to explore other pathways that create a
permanent place for more youth to participate in city decision-making. Each of the following suggestions can be the basis for beginning the strategy or building on it.

What Can Municipal Leaders Do to Create the Strategy?
Use the four pathways of engagement to ensure a broad continuum of opportunities.
Cities can create activities for youth participation that will be meaningful for young people, relate
to their interests and skills and have an impact on the city. In an AYCE system, one size definitely
does not fit all. The broader the range of opportunities, the more youth will participate — particularly when young people can move easily from one type of opportunity into another.
Involvement strategies are a good first step to put youth in touch with municipal, school, neighborhood and community decision-makers. Some cities create a service corps, host public awareness events, sponsor government days and use new media to develop a variety of educational approaches that can strengthen young people’s civic connection and expose them to the issues that
local government faces.
Opportunities for consultation, representation and shared leadership will bring youth even closer
to the places where planning and policy-making occur. The most common of these opportunities are youth councils or commissions, placement of youth on city boards and youth summits or
other youth-friendly public meetings. However, a host of additional strategies, many of which are
described in the Tools and Resources section, will provide youth with a real voice and opportunities for action.
City leaders can miss out on valuable input if they limit their expectations of the range of issues
in which youth might be interested. In addition to working with the mayor and city council,
youth can engage in numerous city processes, including master planning, neighborhood and land
use planning and decisions about roadways and bike paths.
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Work with staff and partners to shift the role of youth from service recipient to resource.
Youth may already be connected with local government as recipients of city services. With some
thought and careful planning, their role as consumers can be enhanced in a way that improves
the services they receive and benefits the city as a whole.
Cities can easily create involvement activities in areas where youth already participate. These settings provide a ready-made pool of participants for activities with a broader purpose. Youth who
participate in city cleanups can begin to organize “green” activities or campaigns that educate other
youth about the environment. Participants in afterschool programs can take on leadership roles
in guiding the programs and advocacy roles that educate funders and decision-makers about children’s educational needs.
Local officials can create consultation activities by giving recipients of a city service an advisory
role. Many community centers support youth advisory groups that make recommendations about
the centers’ programming and also advise city leaders about the recreational needs of the youth
population.
Representation opportunities are available when boards and commissions open up slots for youth
members. Advisory boards for libraries, recreation, parks, the arts, tourism, economic development and health and human services can all benefit from youth membership. Youth who are
patrons of these services can represent a unique perspective. They are more likely to successfully
contribute to the boards’ work if at least two youth are appointed and they receive a thorough
orientation and support for participating.
A system for offering shared leadership opportunities may be more difficult to build out of an
existing group of youth receiving a city service, unless there is a youth council or commission.
Current councils or commissions that are primarily engaged in involvement and consultation activities can take their influence to another level with the addition of some funding authority or by
connecting their focus to the development and/or implementation of an official city plan.

Use the idea of the youth engagement pyramid to address a pressing city issue.
Many cities choose to focus their youth civic engagement efforts around targeted issues identified
and championed by elected officials or through city plans. In this type of concentrated approach,
youth become partners in an overall city effort to address a specific social or civic issue.
The four pathways of AYCE can be a helpful model for creating a system of opportunities that will
attract a variety of youth and provide the greatest likelihood of impact on the issue. The chart on
page 26 highlights an example of how to address one specific issue using a variety of methods of
youth engagement.

Create “feeder systems” to support the city’s AYCE initiative.
Young people grow up in neighborhoods and spend much of their time in school. In addition,
most attend youth programs or religious services. Thus, these locations where youth are already
engaged are ideal settings to promote AYCE. If the same elements of authentic engagement — a
welcoming climate, a strong adult ally, a workable structure and accessible and meaningful activities — exist in these settings, youth will gravitate to those opportunities that are convenient and
relevant to their day-to-day lives.
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AYCE Pathway

Involvement

Consultation

Representation

Shared
leadership

Application to an Identified Issue
Example: Dropout Prevention
A Mayor’s Service Corps organizes mentoring and tutoring
projects directed toward younger youth who are educationally
at risk.
Student Advisory Committees in the middle and high schools
advise principals on creating a supportive school climate. The
local Youth Council sponsors a youth speakout in targeted
neighborhoods on barriers to youth success in the community.
Youth representatives are appointed to serve as members on
the city’s commission to raise student achievement. They bring
recommendations from the Student Advisory Committees and
Youth Council to be considered by the group.
A Youth Funding Board maintains responsibility for a special
fund created through the city budget and private partnerships
that is designated for teen entrepreneurship and other
programs that rekindle students’ interest in school.

The challenge for the AYCE initiative is to connect these settings to a broader city agenda, and to
increase youth participation in increasingly complex opportunities. If neighborhood youth have
decided to clean up a vacant lot or students have organized to reduce fighting at football games,
local elected officials or city staff can support these efforts — and then expand that support to
expose youth to other challenges the city is facing. Over time, these groups outside of city government can become a conduit to municipal engagement opportunities.
Some cities connect their civic opportunities with specific school-based programs and curricula.
Civics, government and social studies classes can use real city issues for academic content as well
as service learning projects. City government benefits from the fresh and often creative input into
policies or planning.
Often, school and community-based volunteer opportunities can serve as a training ground for
youth to learn how to successfully communicate in groups, complete projects and express ideas.
These skills can “level the playing field” so that youth from even the most challenged settings can
be comfortable with city government activities and even compete for opportunities that only offer a
limited membership.
The key is to ensure that some type of connection is made among the various opportunities that
make it easier for youth to be engaged. These connections can range from a website of updated
opportunities to ongoing meetings of service providers ensuring that everyone is working together and personally encouraging young people to participate.
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Voices Around the Country
“AYCE is not just about listening to youth at the input level, it’s about them having some opportunities at the
decision-making end as well.”
— Adult ally, Massachusetts

“Seeing and witnessing the policy process from research to development through implementation was eye-opening
and inspiring.”
— Youth, California

“Youth are frustrated with traditional approaches — they need more dialogue and action. We need to pay
attention to how we name and frame the work. It is important to employ topics that interest and excite youth, to
frame issues in a way that are concrete and that relate to their world.”
— Adult ally, New Hampshire

“We have the potential to shape youth policy by gaining empowerment and work experience through
opportunities created by us.”
— Youth, Massachusetts

“It is essential to match the skills and interests of the young people to the opportunity they will pursue. It’s so
important not to set kids up for failure.”
— Adult ally, Virginia

Add a youth component to established or strategic city processes.
One way to bring youth voice into the city’s decision-making process is to construct a parallel
process in which separate adult and youth groups tackle a selected issue. Both groups are given
the same task — to gather data from their peers and to use that data to create recommendations
that address the problem. They can work at their own pace and in their own style to meet a predetermined deadline. The two groups then come together, at least once, in an interactive event to
present their own ideas and prepare joint recommendations.
The success of a parallel process hinges on the facilitator. The adult(s) selected to work with the
youth must be able to translate technical and detailed information into concepts that are both appealing and understandable to young people. The other key task is to prepare both sides to work
together and facilitate their joint meetings so that the work of each is valued and incorporated
into the final recommendations.
It is essential to the process that everyone is clear about expectations. Youth need to know how
their input will be used and who will make the final decision. At the end of the process, an evaluation of the youth and adult participants’ perceptions will yield useful findings for planning the
next steps.

On the Map
Olathe, Kan.: A Continuum of Civic Engagement Opportunities for Youth of All Ages
The City of Olathe (pop. 119,993) and the Olathe School District have developed a unique AYCE
initiative that connects young people with the legislative, executive and judicial branches of local government from elementary grades through high school. Olathe’s Youth in Government cur-

178
121
Authentic Youth Civic Engagement | A Guide for Municipal
Leaders

27

riculum begins with a third-grade level
“Learning About Olathe” workbook
on the structure of local government,
and continues with tours of City Hall
where youth participate in mock City
Council meetings. By middle school,
youth can participate in a year-round
Youth Congress, modeled on the U.S.
Congress, that culminates in an annual
General Assembly to set local policy
priorities. High school students take
part in influential consultation opportunities through a Teen Council, which
provides input on city policies and
sponsors youth leadership programs.
These older youth can also apply for
city internships that connect them with
careers in local government and teach
them about criminal justice, health and
human services, finance, public administration, information technology and
environmental planning. Finally, youth
have access to shared leadership opportunities through a student-run Youth
Court that focuses on “positive, pro-social sanctions” of first-time juvenile offenders as an alternative to prosecution
in District Court, as well as an Olathe
Youth Fund in which youth disburse
funding to student-led projects.2

10 ways YOUth around the Country
are making a difference
10. Using GIS technology to plot the location of
safe places and supportive organizations in the
community.
9. Meeting with elected officials about the impacts
of budget cuts on youth from low-income
neighborhoods.
8. Planning a conference to promote “going green”
throughout the city.
7. Reviewing proposals from youth groups requesting
funds for their annual service projects.
6. Lobbying the state legislature to lower the voting age
in local elections to include high school seniors.
5. Creating Web-based strategies for cities to reach out
to youth and young adults.
4. Recommending policies to reasonably address
concerns about youth congregating in public spaces.
3. Designing models for a new city skate park.
2. Attending a school board meeting to monitor the
impact of student input on board decisions.
1. Hosting a candidates’ forum for the upcoming local
city council elections.

Nashville, Tenn.: Relying on the Strength of Local Intermediaries
Thanks to the City of Nashville and the Oasis Center, a local nonprofit that offers a range of youth
development services, young people in Nashville are able to participate in a broad spectrum of opportunities for civic engagement. The Mayor’s Youth Council serves in a political capacity by gathering
input from peers throughout the city and county and conveying that perspective to city government.
Through Oasis Community IMPACT, young people develop leadership skills to promote education
and economic equity in their community by conducting research, publishing reports and mobilizing
their peers. Targeting youth in high-violence areas, Youth United provides a venue for anti-violence
education, adult mentorship and youth-led community organizing. Within this system, youth with
varying interests, backgrounds, skills and abilities can all find a way to contribute.
2 F or a fuller description of
the Olathe, Kan., AYCE
initiative, see NLC’s 2009
report on The State of City
Leadership for Children,
Youth, and Families, which
is available at www.nlc.
org/iyef.
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A River City Story: Mayor Smith Champions AYCE
One year later…
One year into the project and the Pride team is in full swing. As he reads the first annual report, Mayor Smith thinks back on the ups and downs of the previous year. Certainly, the youth
involvement was a highlight. But how can it be sustained? Already, some of the young people
have dropped off the teams. There was also that string of meetings where a group of adults,
used to making decisions in smaller, more private settings, threatened to derail the process.
Fortunately for Mayor Smith, he had assembled a small group of supporters to think through
the initiative and brainstorm how to tackle problems. As he reads the report, Mayor Smith
smiles at how many of the suggestions came from the group’s two youth representatives, and
he remembers proudly the candor that developed in the group after they all agreed to the
value of everyone’s input.
There will definitely be a commitment for year two.
continued on page 35
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| THE SUPPORT:
Build Youth-Adult Partnerships to Support Engagement
Are there adults, within and outside of local government, who are willing and able to
work as colleagues with youth and build bridges between them and the adult world?
Just about everyone knows the three fundamental criteria for success in the field of real estate are location, location, location. In the field of youth civic engagement, the mantra is: relationships, relationships, relationships.
The relationships between young people and adults, and among youth and their peers, are the single
most influential contributor to the success of any youth engagement initiative. Youth may be attracted to the work of local government because of their passion for an issue, but they will remain engaged
because of their relationships with adults and other youth they encounter.
Adults who work alongside youth in any type of social or community change activity are often referred to as allies. They build the bridge between young people and the adult world. In the hands of
skilled and caring adults, youthful enthusiasm and ideas can be channeled into meaningful action.
The key to the youth-adult relationship is understanding partnership. In many such relationships, the
adult either dictates the agenda and controls what occurs, or leaves the young people alone and abdicates responsibility for what occurs. In a partnership, the adult ally and young people work “shoulder
to shoulder” sharing ideas and expertise, translating information about one another’s worlds, creating
a mutual agenda and taking joint responsibility for outcomes.
Adult allies can play an essential role in supporting youth participation by:
•
•
•
•
•
•

recruiting a diverse group of youth and helping them all feel welcomed;
preparing them to participate through training and education;
setting high expectations for what youth can accomplish;
opening doors and increasing their access to decision-makers;
assisting them in taking advantage of the ongoing opportunities within the structure that has
been established; and
supporting their efforts to create other youth-driven initiatives.

What Can Municipal Leaders Do to Create the Support?
Identify caring, skilled adults who share your passion about youth engagement and empower them
to undertake this work.
There are adults in every city (within or outside of local government) who are willing and able to
work in partnership with youth. Adult allies can be found within city hall or in schools, universities, nonprofits or intermediary organizations.
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In some situations, the mayor or other municipal leaders serve as allies in the city’s youth engagement initiatives, although this requires strong listening skills and an openness to youth input
when teen concerns challenge current city policy.
Adult allies can inspire and support young people and encourage them to explore their passions.
Many city leaders and adult allies recognize that youth are an underserved and under-represented
population and that AYCE efforts amplify the voices of those who may not be heard.

Voices Around the Country
“People say not to use jargon with kids. The issue is not avoiding it, it’s educating youth so they are empowered
to converse in any setting.”
— Adult ally, Rhode Island

“Trained adult allies are essential — they are the ones who help youth navigate through a foreign system and
prepare them for the work they are about to do.”
— University professor, New Hampshire

“Good ideas are only part of the solution. Effectively relating to people, and understanding the ‘politics’ of the
situation are also key.”
— Youth, Oregon

“Cities that really ‘get’ this have a network of adults who find a common language and vision about youth and
believe deeply in the democratic process.”
— Adult ally, Virginia

“Councilmembers can be a liaison to a youth council and serve in that educational role. Youth serving on a board
or commission can be matched with a mentor or ‘buddy’ to help them learn the ropes.”
— Elected official, Colorado

Ensure that adults continue to learn the dynamics of youth-adult partnerships and group work.
The adults selected as allies must be able to set realistic, high expectations for what youth can accomplish, focus on intergenerational relationships and build safe and nurturing settings. They
must be able to empower without abdicating, support without taking over and encourage without preaching. Most importantly, they must be able to remain as focused on the desired outcomes
of the AYCE initiative as on the needs of the youth participants.
Even adults who are experienced in working with youth may need some additional training in
order to work effectively with teens in a partnership (see the Frequently Asked Questions section
for information on youth-adult partnership training resources). The role of adult ally is different
than the familiar teacher, counselor or recreation professional relationship.

Provide youth with ongoing training in civic participation and ensure they are prepared to navigate adult settings.
Young people’s knowledge and skills must match the available opportunities and tasks they will
be undertaking. When youth do not receive the proper training, their meetings, presentations
and project outcomes may lack the focus needed to succeed. When properly trained, youth can
far exceed even the highest expectations.
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Part of the adult ally’s role is to ensure that youth receive the right training. From basic presentation
skills to understanding the city’s capital improvement plan, the adult ally’s knowledge and resources
are essential if youth are to be seen as legitimate participants in municipal decision-making.

Model the kind of youth-adult relationship you seek for the community.
It is important that city leaders meet directly with youth in order to understand their concerns
and interests, and to closely monitor the direction of the city’s youth engagement efforts. It also
sends a powerful message to others in the community. Many adults are influenced by youth
stereotypes and their fear of teenagers can make them reluctant to bring youth into a decisionmaking process. Municipal leaders can be helpful in confronting these stereotypes as the public
sees youth and adults working together.

Voices Around the Country
“You know you have the right adult when the kids’ eyes light up when they come in the room.”
— University professor, Minnesota

“The issue of ‘prepared and supported’ is very important — this is an experiential process, not just learning about it.”
— Adult ally, California

“We also need to remember that the best advocates may be parents, teachers, etc., so we need to have an
element of grassroots support.”
— Elected official, California

“When I get confused, I go back to the mission, which is bridging the gap between young people and
government.”
— Adult ally, California

“I learned that I may not always agree with the choices of others, but I can understand that our differences stem
from our experiences.”
— Youth, Washington

“The role of the adult can be to show youth that local government is a forum for making a difference.”
— Elected official, Colorado

“Young people do not typically get the larger view without processing with an adult.”
— Adult ally, Minnesota

Reach out to parents to encourage their support of youth participation.
Parents can be powerful allies who encourage youth to become involved in their community. Yet parents’ negative attitudes about government or concern about how youth engagement will impact their
children’s schoolwork or other responsibilities may inhibit the ability of youth to serve as resources to
the city.
Meeting with parents early in the process to cultivate a relationship will eliminate many of these
concerns. Partnerships with schools and community-based organizations can help local govern-
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ment reach out and communicate
with parents from various cultural
groups or linguistic backgrounds.
In many cases, the young person
serves as the interpreter for the family, so it is important to carefully
plan how the meeting is structured.

On the Map

10 Important Qualities for a Team of
Adult Allies
10. A fundamental belief that authentic youth
engagement is the right approach.
9. Ability to connect with a wide range of youth.
8. A sense of the potential and possibilities of youth.

7. Knowledge of how to support youth to develop their
San Francisco: Building
ideas.
Relationships Pays Off
After nearly a decade and a half of in6. Wise and creative use of resources.
vesting in youth civic engagement, San
5. Willingness to challenge youth in a caring way.
Francisco is proving that young people
4. Flexibility and a willingness and ability to change
really are the leaders of tomorrow. By
how they do business.
engaging local youth not only in middle
and high school, but through their col3. Patience and persistence — in it for the long haul.
lege years as well, the San Francisco
2. Ability to separate a young person’s personal issues
Youth Commission (SFYC) and the
and the outcomes of the effort.
community-based Youth Leadership
1. Relationships! Relationships! Relationships!
Institute encourage and support youth
leaders as they develop into adult allies.
With a strong focus on developing leaders through training and mentoring, some alumni have graduated to elected and appointed positions
within the city. For instance, Julia Sabory, the inaugural youth chair of the SFYC, now leads the commission as its full-time adult director.
Spokane, Wash.: The Importance of Adults Who “Get It”
Joanne Benham, director of the city/county youth department in Spokane, has a strong background
in youth development. As a local government employee, she brings a community-based, youth advocacy perspective to her role and relies on partnerships to accomplish her goals. By staying on top of
the latest youth development research and best practices from across the country, the youth department is able to facilitate a youth engagement approach that not only works for the city, but meets the
needs of local youth. Staff see their roles as listener, supporter, connector, translator and mentor, and
they work hard to create trust among the youth and adults of the community. According to Benham,
the department serves as a bridge — between youth and adults, and between local government and
the community.
Cambridge, Mass.: Adult Allies are Crucial to Youth Success
Youth-adult partnerships are key to youth civic engagement in Cambridge. By creating a youth subcommittee of the mayor-led Cambridge Kids’ Council, adult allies provide youth with the extensive
training and support network needed to navigate often unfamiliar professional environments and
political processes. Reflecting on a recent achievement of the youth subcommittee, Mary Wong, executive director of the Kids’ Council, explains, “It was an eye-opener for the city to see how the youth
can be empowered if you give them the appropriate supports needed. It was also an eye-opener to the
youth to be able to see what they can do.”

34

National League of Cities Institute for Youth, Education and Families

184
127

A River City Story: Mayor Smith Champions AYCE
The story continues…
Mayor Smith swings his car into the parking area at the entrance to the interstate where he has
agreed to meet his riders. It will be a two-hour drive to the state capital where members of the
local Pride team will present to developers on the benefits of investing in River City. He relishes
the time he will be able to re-connect with Alyce, now a high school senior, who has been with
the Pride team since the first meeting. He has not met his other passenger, Robert, but the city
youth coordinator says he is a passionate presenter and ready to take on the challenge.
The young people will be an excellent complement to the economic development advisors and
city officials sharing the presentation. For just a moment, he envisions the look of astonishment
on the faces of the developers when the team walks into the room, and then how it gradually
dawns on them that River City is a great investment because of its genuine focus on youth.
It has been more than two years since Mayor Smith first launched his idea of engaging youth
in the city’s economic development plans. In spite of the bumpy ride, he sees a number of
promising strategies underway such as the youth-to-business mentoring project and the new
initiatives incubator, both supported by youth.
But most importantly, he realizes that a shift has happened in his city. It is subtle but real. Youth
are being seen and treated like citizens. People talk about them differently. They are not just
football players or delinquents.
As mayor, he knows the city’s economic challenges are not entirely solved, but a new voice has
been added to the decision-making process. When another problem surfaces, or a new idea is
introduced, he knows he can count on his fledgling youth civic engagement initiative to help the
city tackle it.
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| Methodology
In preparing this guide on Authentic Youth Civic Engagement in Local Government, NLC staff and
consultants reviewed a wealth of research and local best practices, and conducted a series of surveys,
interviews and focus groups that involved more than 300 municipal leaders, youth development experts, youth and young adults. These discussions were held throughout 2008-09 as part of a year-long
project supported by the Surdna Foundation’s Effective Citizenry Program.
The purpose of the project was to strengthen the capacity of municipal leaders and youth development experts to create sustainable systems that prepare and empower young people for authentic engagement in civic discourse and local government policy and planning. Through this initiative, NLC
sought to develop and test a framework of the essential elements of authentic youth civic engagement.
NLC began the project by collecting promising practices and lessons learned and conducting a scan
of communities throughout the country that have implemented some of the framework’s core elements. NLC also established a Young Adult Advisory Board composed of young adult alumni from
successful youth engagement initiatives to help guide the project and provide feedback.
After generating a list of cities of potential interest, reviewing information from those cities and drawing upon existing knowledge, NLC created an initial protocol for 25 phone interviews and an online
survey of Advisory Board members that were used to inform and develop the AYCE framework. NLC
shared and received feedback on this initial framework through a series of additional interviews and
focus groups, which helped NLC make refinements and better understand AYCE opportunities and
activities across the country. The following interviews, surveys, and focus groups generated feedback
from senior municipal staff and community and youth leaders, other experts in the youth development field and Young Adult Advisory Board members:
•	In-depth phone interviews of 25 city staff, representatives of national youth development organizations, state municipal league staff, community-based organization representatives and
university professors held in early- to mid-2008;
•	An online survey of 100 former youth council leaders from 10 cities conducted in early- to
mid-2008;
•	A focus group discussion with 50 local elected officials and senior municipal staff at NLC’s
November 2008 Congress of Cities conference in Orlando, Fla.;
•	A focus group with five members of NLC’s Democratic Governance Panel at NLC’s March
2009 Congressional City Conference in Washington, D.C.;
•	In-depth interviews of five senior municipal staff at the 2009 Congressional City Conference;
•	A focus group with 10 senior municipal staff at the North Dakota League of Cities convention held in March 2009;
•	Two focus groups organized in Minneapolis in May 2009 with the assistance of the Search
Institute and League of Minnesota Cities: one with 25 senior municipal staff, community
organizations, and youth from Minneapolis and St. Paul; and one with two mayors and three
community leaders from smaller Minnesota cities;
•	A regional focus group held in La Mesa, Calif., in May 2009, involving 10 senior municipal
staff leading youth engagement efforts;
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•	A focus group with 15 municipal leaders at the League of California Cities Executive Forum
in San Diego in May 2009;
•	A conference call discussion with 10 members of the Young Adult Advisory Board in
June 2009;
•	A focus group involving 15 local elected officials and senior municipal staff held at the
Colorado Municipal League annual convention in Vail, Colo., in June 2009;
•	Two focus group sessions involving 25 municipal officials, community organization leaders,
national experts, and university professors held at the Deliberative Democracy Consortium
Conference at the University of New Hampshire in July 2009; and
•	A focus group of five local elected officials and municipal staff at NLC’s National Black
Caucus of Local Elected Officials Summer Meeting in Hartford, Conn., in July 2009.
In addition to these surveys and discussions, NLC drew upon nearly 20 years of experience working
with cities to promote youth participation in local government, as well as the 28 years of youth development experience and expertise of this guide’s primary author, Cindy Carlson, who has directed the
award-winning Hampton, Va., Coalition for Youth for 20 years and provided consulting services on
youth civic engagement to numerous communities throughout the country.
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| Authentic Youth Civic Engagement
A Perceptions Inventory
Please read each of the following statements. Using the scale that follows, place the number —
0, 1, 2, 3, or 4 — in the space immediately preceding each statement that best represents your
perception of the current reality in your community.

0 = I am not informed as to whether this statement is true in my community.
1 = I believe this statement is “not at all true” in my community.
2 = I believe this statement is “somewhat true” in my community.
3 = I believe this statement is “mostly true” in my community.
4 = I believe this statement is “very true” in my community.
The Setting							
_____ 	Public officials and community leaders view youth as valuable resources to improving the
community for everyone.
_____ 	The input, planning and decision-making processes of the city government are open and
welcoming to young people.
_____ 	Adults in elected and leadership positions encourage young people to have a real voice and
are intentional about ensuring that youth believe they are heard.
_____ 	City government enlists schools, community organizations and other groups to support its
vision of a youth civic engagement initiative.
_____ 	Community leaders and public officials speak publicly about the need for engaging youth in
decisions and they influence others to adopt a youth engagement approach.
_____ Total score for The Setting

The Structure										
_____ 	There is a recognizable approach to youth civic engagement within local government and
designated individuals responsible for carrying out a set of AYCE activities.
_____ 	Public officials have established strong partnerships with organizations outside of
local government based on their capacity to share support for the city’s youth civic
engagement efforts.
_____ 	City leaders see youth civic engagement as more than just a single program and have
taken active steps to embed it into municipal, school, neighborhood and community
decision-making.
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_____ 	Youth civic engagement activities are set up so that young people have access to
city decision-makers.
_____ 	Youth civic engagement activities are positioned high enough in local government to be able
to rally support among city departments and throughout the government organization.
_____ Total score for The Structure

The Strategy							
_____ 	There is an ever-increasing number of meaningful opportunities for all youth to be involved
regardless of their background, interests, confidence or skill levels.
_____ 	A wide variety of engagement opportunities are available that span a range of involvement,
consultation, representation and shared leadership functions.
_____ 	The community’s youth civic engagement opportunities are connected so that youth can
access them through a variety of pathways, increasing their responsibilities as they increase
their skills.
_____ 	The existing youth civic engagement opportunities are appropriate and realistic for young
people and sensitive to their developmental needs.
_____ 	Youth have access to the transportation and other resources needed to support their
active involvement.
_____ Total score for The Strategy

The Support
_____ 	A network of caring, skilled adults helps youth have a role within local government and
community decision-making.
_____ 	Adults have, or can easily acquire, the knowledge, skills and attitudes needed to work in
partnership with youth in various youth civic engagement roles.
_____ 	Youth are provided adequate training that prepares them to participate in meaningful roles
and assists them in navigating adult-focused municipal settings.
_____ 	Adult leaders are able to recruit and establish positive relationships with a wide diversity
of youth.
_____ 	City leaders reach out to parents in order to ensure their support of youth involvement in
city leadership.
_____ Total score for The Support
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Follow-up Instructions
Be sure that you have totaled your score in each separate area. Now transfer your scores to the AYCE
Profile Sheet. The score for each separate element is plotted on a separate axis of the chart. Once the
numbers are plotted, draw a line from dot to dot to create a four-sided figure.
The figure you have created represents your perception of the current status of AYCE in your community. The smaller the box and closer to the center that the various elements are situated, the closer
your community’s youth civic engagement efforts are to being authentic.
Most figures will be lopsided, meaning that your community is strong in some areas and weaker in
others. If more than one person has completed the inventory, there is likely to be a noticeable difference in their perceptions. Use this information as data to inform planning conversations.
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|Creating an AYCE Infrastructure
The sample matrix below identifies key factors that determine the success of an AYCE initiative and a
list of some potential structures for how the initiative may be organized (described in more detail in
the Structure chapter on pages 18-19). Use the matrix to consider the qualities and capacity that each
AYCE structure would provide in your community, and whether some factors for success would need
to be addressed in other ways. You can also use this chart as a template for creating your own matrix
listing other potential options for an AYCE structure and determining which structure is the best fit
for your city or town.

Sample Matrix for Making Decisions Regarding Location,
Organization and Governance
Sample Options for Structure
Needed Qualities and Capacity for Initiative’s Success

Designated

Embedded

Contractual

Multijurisdictional

Other

Direct connection to city council and other
decision-making bodies
Sufficient authority to convene
Existence/visibility of a champion
Strong orientation to youth development and engagement
Strong orientation to civics and participatory governance
Capacity for training, recruitment and support of youth in
opportunities for civic engagement
Access to a diverse youth population
Ability to rally support among city departments and
throughout the local government organization
Ability to create partnerships throughout the community
Capacity for project management
Flexibility in approach and operations
Cost effectiveness
Other
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Reference List of Potential Partners and What They Might
Bring to an AYCE Initiative

46

Potential Internal Partners

What They Might Bring to an AYCE Initiative

Mayor’s or city manager’s office

authority, oversight of special initiatives, connections to city council and other
governing bodies, potential financial resources

Planning department

connection to city plans, support for policy development

Department of parks and recreation

may have youth development orientation, access to youth for recruitment,
facilities, opportunities for partnerships on events

Economic development

relates to many youth issues

Public safety departments

relates to many youth issues, offers a stable infrastructure, typically has trust of
local residents

Libraries

technology and information support

Human services, neighborhood services

may have youth development orientation and capacity for recruiting and
training youth

Potential External Partners

What They Might Bring to an AYCE Initiative

Nonprofit agencies and organizations

may have strong youth development orientation and capacity for recruiting and
training youth

Public and independent schools

access to youth for recruitment, interested faculty, civics curriculum

Colleges and universities

may have faculty trained in youth development, expertise in data gathering
strategies

Intermediary organizations

may have strong youth development orientation and capacity for recruiting and
training youth, potential resources

Faith community and civic/service clubs

may already be supporting youth in service activities

United Way, Chamber of Commerce, other community-based
organizations

potential resources, assistance with recruitment and marketing

Business/professional community

potential resources

Hospitals, community health system

may have youth development orientation, potential resources, assistance with
recruitment and marketing
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| Frequently Asked Questions
about AYCE
How do we start shifting the adult attitudes about youth so that we can get more support for our
youth civic engagement efforts?
This is a challenging question since established attitudes are hard to shift. The Setting section of this
guide describes the challenge of confronting a status quo in most communities in which adults see
youth as recipients of adult expertise and services rather than resources who can help build a better
community. Many adults do not have much experience with youth other than what they see in the
media. If they have teens of their own, they often do not see the potential for their child and his or
her friends to be part of a city’s decision-making process.
The best way to shift attitudes in the long term is to put youth and adults together, working on joint
projects and participating in discussions. It also helps to put youth in positions of prominence — for
example, through presentations to city council on youth issues, or by encouraging youth to attend
meetings — so that adults can be exposed to their talents and ideas.
As elected officials work to establish a community norm of engaging youth, this is one area where it is
best to have the assistance of allies in the community. If a number of organizations focus on fostering
positive youth-adult relationships, the message has a greater chance of becoming a community norm.
If the city has a Healthy Communities • Healthy Youth initiative or a similar youth development coalition, they can be an important resource to help the community value young people’s voices and ideas.

What is the best way to build support from other city departments and staff?
Elected officials have an essential role in establishing the credibility of the AYCE initiative. The location of the initiative, access of staff to city decision-makers and the way the initiative is introduced
all speak volumes about the initiative’s level of importance and the role it will be expected to play in
the city. Clear expectations that the city is in it for the long haul will help municipal officials meet the
skeptics head-on.
To provide top-down support, the mayor or city manager can direct department heads to identify one
strategy for their department that engages youth in a meaningful way. For the municipal workforce,
finding representatives to serve on committees and allowing release time for training will develop support among staff.
It is important to take advantage when departments demonstrate an affinity to the idea of the AYCE
initiative. Sometimes, the passion will come from unexpected places, such as the visitor’s bureau, the
libraries or the economic development department.

How do we motivate youth to want to participate?
Basically, youth motivate themselves and other youth. The role of adults is to set the stage for that
motivation to happen. It is important to engage youth in topics that interest and excite them and to
frame issues in a way that is concrete and relates to their world.
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Some of the best support for youth participation can come from teachers, youth workers, coaches,
other adult allies and parents. Many times these adults can inspire youth participation in an event just
by the way they describe it. Other ideas that can get youth in the door include food, door prizes for
open meetings and extra school credit for committee work.
Leaders of an AYCE initiative seeking to engage youth can also make sure it will be worth their while
when they get there. Youth are frustrated with traditional approaches. They need more dialogue and
action than is afforded them within the school day. Their civic engagement experience needs to tap
into their energy and innate interest in being of service. The section on adult allies also addresses the
importance of relationship-building in maintaining participation.

What age are these youth? Is there a specific target group?
Youth of any school age can be engaged in local government. Preteens and early teens often like to
volunteer at civic events and visit government buildings to learn about their function. These involvement-level activities set the stage for later engagement and it is important to have a wealth of them
available throughout the community — in schools, afterschool settings, youth-serving organizations
and city hall.
For consultation, representation or shared leadership activities, high school-aged youth (and eighthgraders if it is very structured) have more of the developmental skills and abilities needed to tackle
policy and analysis work.
An AYCE process should be as inclusive as possible. If youth are participating in consultation, representation or shared leadership activities, it is important to find a representative group who will work
on behalf of young people throughout the community, not just voice their own opinions. Many cities
have questions about getting the “right” kids involved. For some, this means “the kids who need it.”
Others struggle with how to attract a greater racial and cultural diversity, or how to attract those who
are not the “superstars.”
Although some populations are harder to recruit, engage or retain than others, all youth need more
meaningful roles in their community. All of them need to believe that their contributions will be
valued, not just that some adult thought it would be good for them. The greatest success comes from
recruiting youth for the gifts they bring, and helping them find the opportunity that matches their
skills and interests, as well as the training they will need to participate effectively in local government.

What kinds of training do we need to have, and where do we get it?
Three kinds of training will help create a successful AYCE initiative that involves both youth and
adults. First, since a youth-adult partnership relies on each party bringing their own expertise and
perspective, youth members and adult allies will each require their own unique preparation. In addition, any group of youth and adults can benefit from a third level of training through some mutual
orientation and team-building prior to setting out on a task together.
Many of the city governments and local, state and national organizations in the Tools and Resources
section have curricula or materials that can assist communities with training. Some of the national
organizations (such as Search Institute) host conferences that provide a fundamental grounding in
youth development and an opportunity to network with peers. Many states have training networks
in the field of youth work. City leaders can also contact NLC’s Institute for Youth, Education and
Families to learn about materials and training that may be offered at national conferences.
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In addition, city leaders should explore resources in their own communities. Colleges and universities
often have leadership programs or personnel within their student services offices with a background
in youth or community development. Youth-serving organizations and nonprofits may also have expertise in this area. Those that are affiliated with a national organization (such as 4-H) have access to
established curriculum materials and perhaps even training resources, while local agencies may have
their own resources or be able to create them.
As described in the section on Support, the adults working with youth in civic opportunities will benefit from training in the dynamics of youth-adult partnerships and the skills that help youth translate
their passion into concrete action. The more attuned the adult ally is to the local government and political process, the better they can serve as a guide and support to youth.
Training for youth is essential so that they are empowered and prepared to tackle the projects they
are determined to pursue. Youth can increase their knowledge of the basic issues they have identified
through Internet research and contacting local and national organizations that focus on that issue.
For instance, many youth groups tackle policy in the areas of alcohol or tobacco advertising or obesity
and health issues. Local and national resources can be essential in helping youth understand and strategize around these issues.
Young people also need the skills to navigate the very adult-focused and often complicated world of
government, policy and community resources. Skills in analysis of issues and power dynamics are important to avoid the experience, or perception, of being manipulated by adults. Adult allies can train
youth in how to prepare and deliver a presentation to decision-making bodies. In addition to information from the Tools and Resources section, many groups across the country have used the Youth
Engaged in Leadership and Learning (YELL) curriculum created by the John W. Gardner Center for
Youth and Their Communities. Adult allies should also explore the many resources in the youth activism and organizing field that are designed to level the playing field for youth as a marginalized group
in local decision-making.

How do we get a more diverse, representative group on our youth council?
Cities with the greatest diversity of opportunities are able to attract a greater diversity of youth. Some
cities with only a youth council wonder why they cannot attract a wide range of participants. Often,
youth from socially vulnerable situations are not initially attracted to or comfortable in settings that
focus on meetings and official work. However, there is no reason these young people cannot be leaders. With a concentrated effort to work on barriers, recruitment can be focused on some high-interest
initial activities.
With continued support and additional opportunities presented to them, youth can move into a
variety of opportunities when they are ready to do so. By the time they are on the youth council,
most will have the skills and experience needed to be successful in that setting. If the youth council
is focused on meaningful work that addresses relevant issues, it will maintain their interest. Building
“feeder systems” in neighborhoods and youth programs, as suggested in the Strategy section, creates a
pool of potentially interested and experienced youth.

Should we move our youth council from a focus on service projects to participating in city policy work?
Youth councils or commissions are an increasingly popular strategy for mayors and city councils to
access input from and promote the involvement of young people. Many of these councils spend a
large portion of their time engaged in service projects. These projects offer youth a concrete way to
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contribute to the community that appeals to their developmental needs for inclusion, action and immediate results. Supporters and opponents of youth councils debate the value of this involvement in
service opportunities.
One question frequently raised is that if service opportunities are available throughout the community, does the youth council need to be doing these projects as well. To create a full range of youth
engagement opportunities, the youth council can often go beyond service activities to focus on municipal policy and planning. This group is uniquely positioned for this work, as most other youth
groups are well-positioned to carry out service projects.
However, the more the city and the youth council are connected to and support community-based
service projects, the greater the likelihood a system of opportunities can be created. This system exposes a greater number and diversity of youth to civic participation, and opens a channel for interested youth to join a more in-depth civic opportunity.
When the youth council opens its work to other youth in the community by inviting outside youth
groups to meetings and consulting with them, these new youth can see the value of this type of engagement. Youth who become interested in the policy and planning work of municipal government
will want to support the youth council’s approaches or develop their own initiatives.
The bottom line is that local government and the entire community benefit from the energy, fresh
ideas and commitment of youth. A youth council provides a unique opportunity for youth to share
their gifts within the decision-making processes of local government.
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| AYCE from A to V:
10 Strategies Beyond Youth Councils to Engage Youth in
Public Policy, Planning and Decision-Making

Assessment/Mapping- This strategy involves active research by young people about the resources
available to them in their neighborhood and community. There are numerous variations. In the first
step, youth canvass or survey a given area to uncover its youth-related services, supports and opportunities. The next step is cataloging and analyzing the data to determine youth needs. Additional steps
can include advocating for needed services and programs or creating referral and information services
for their peers.
Bill of Rights- A number of cities have supported youth-led processes to identify and articulate the
basic rights of children and youth. The resulting document raises community-wide awareness of youth
issues, and helps young people hold adult decision-makers accountable to their youngest constituents.
Congress/Summits/Speakouts- Cities use a variety of strategies to bring young people together to
identify and set youth priorities. The most extensive of these models is the Youth Congress, fashioned
after the U.S. Congress and complete with an annual General Assembly, in which youth research and
shape local policy. Summits and speakouts are generally single events, often held annually, for youth
to raise and discuss issues. City officials and other adults may be invited to these events, but are asked
to listen rather than speak.
Design and Planning- It is a pretty safe bet that for every youth-related issue the city must tackle,
there is a group of youth with the expertise and willingness to provide ideas and recommendations.
From neighborhood centers to skate parks to websites to afterschool programs, cities can engage
youth to design workable plans that will meet the needs of their peers. These opportunities can range
from one-time planning charettes to ongoing employment in city departments.
Funding and Philanthropy- In youth-run grant programs, young people take responsibility for a
sum of city funding and ensure that it is appropriately awarded to programs benefitting other youth.
Youth set priorities, create funding criteria and applications, screen and review proposals, appropriate
funds, monitor implementation and create final reports.
Issue-Based Advocacy -This strategy is generally best tackled in partnership with an outside intermediary or youth development organization. Young people learn skills in analysis of public policy and
social issues, and then identify doable projects that often include organizing other youth in support of
policy recommendations. Youth across the country have created successful advocacy projects around
financial literacy, tobacco advertising, rights of foster care youth, fitness and obesity, violence prevention, media bias and the voting age for local elections.
Membership on Boards, Commissions and Committees- City boards and commissions can become
more attuned to the needs of youth and their families with the appointment of young people as voting members. Most cities have dozens of appointed groups, from arts commissions to zoning boards,
addressing topics of youth interest. Both youth and adult members receive training on communica-
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tion and roles, and new youth members are often paired with a long-time adult member as a “buddy”
to help acclimate them to board work.
Social Networks and Media- Communication is a major aspect of engaging youth in government —
to reach out to youth as well as provide a vehicle for them to share issues with their peers. A growing
number of cities use social networking sites and other interactive Web-based services to inform youth
about activities and receive their input on social and civic issues. This technology, as well as the city’s
public access television channel, are excellent vehicles for youth activism, allowing young people to
identify issues of concern and creatively communicate them to the public.
Training -Skilled and experienced youth can be invaluable resources for local government as trainers.
Youth insight into the interests, needs and behaviors of their own generation helps adults relate to and
serve the youth population. Police academies, neighborhood planning teams, information technology and communication departments, and human services agencies are just some of the places where
youth can assist in orientation and staff development.
Voting and Electoral Participation- Voter education/registration drives and candidate forums are
successful strategies to engage youth in the electoral process. As with other strategies, it is important
to go beyond the common expectation of teen volunteering (i.e., handing out campaign literature) to
truly authentic participation. When youth identify current community issues, prepare questions for
candidates, educate others about the voting process, conduct mock elections and sponsor candidate
debates, they are learning valuable civic lessons and widening the civic landscape of their city.
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| An Elected Official’s Checklist
for AYCE Action
Getting Ready for AYCE

p	Convene a small group of stakeholders and include some youth.
p	Learn about current youth civic engagement efforts in the city.
p	Talk about the issues raised in the assessment and answer some tough questions.
p	Agree on a common definition and framework for AYCE.
p	Invest in some training.
The Setting: Welcome Youth in Local Government

p	Acknowledge youth as active civic participants.
p	Create youth-friendly municipal processes.
p	Listen to youth voices and open strong lines of communication.
p	Promote youth leadership.
The Structure: Develop an Infrastructure that Supports Youth Participation
in Government

p	Choose the organizational setup that is right for your city.
p	Enlist other partners for missing expertise, resources or connections.
p	Connect youth to key decision-makers.
p	Pay attention to barriers that might keep youth from participating.
p	Learn from the experiences of other communities.
The Strategy: Create Meaningful Opportunities for Youth to Make a Difference

p	Use the four pathways of engagement to ensure a broad continuum of opportunities.
p	Work with staff and partners to shift the role of youth from service recipient to resource.
p	Use the idea of the youth engagement pyramid to address a pressing city issue.
p	Create “feeder systems” to support the city’s AYCE initiative.
p	Add a youth component to established or strategic city processes.
The Support: Build Youth-Adult Partnerships to Support Engagement

p	Identify caring, skilled adults who share your passion about youth engagement and empower
them to undertake this work.

p	Ensure that adults continue to learn the dynamics of youth-adult partnerships and
group work.

p	Provide youth with ongoing training in civic participation and ensure they are prepared
to navigate adult settings.

p	Model the kind of youth-adult relationships you seek for the community.
p	Reach out to parents to encourage their support of youth participation.
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| Local and National
Resources for AYCE
NLC drew upon the following local, state and national resources to prepare this guide:
City Resources
1. Chase Youth Commission
a. Website: www.chaseyouth.org
b. Contact:
		
Spokane Regional Youth Department
		
City Hall, 6th Floor
		
808 West Spokane Falls Boulevard
		
Spokane, WA 99201
		
Phone: (509) 625-6440
		
E-mail: chaseyouthcommission@spokanecity.org (Joanne Benham, director)
c. Summary:
	Initiated by former Mayor Jim Chase in 1985, the Chase Youth Commission (CYC) is the voice
of youth in both the City of Spokane and Spokane County. Funded jointly by the city and
county through the Spokane Regional Youth Department, the CYC is commissioned to identify
the needs of youth, determine and provide appropriate solutions and resources for those needs,
and advocate for pro-youth policies and perceptions in local government and the community at
large. A collaboration of youth and adults, the CYC affords youth the opportunity to hold seats
on both city and county boards, in addition to its own Teen Advisory Council.
2. Cambridge Kids’ Council
a. Website: www.cambridgema.gov/DHSP2/kidscouncil.cfm
b. Contact:
		
Cambridge Kids’ Council
		
51 Inman Street
		
Cambridge MA 02139
		
Phone: (617) 349-6239
		
E-mail: kidscouncil@cambridgema.gov (Mary Wong, executive director)
c. Summary:
	Established by city ordinance in 1991, the Cambridge Kids’ Council unites the mayor and
other city officials with parents, youth, community members, charitable foundations, businesses, universities and community organizations to better understand and meet the needs
of children, youth and families in the city of Cambridge. The Cambridge Kids’ Council not
only drives the creation and distribution of direct services, but also shapes overall city policy
on these issues. One of the key elements of its work is the Youth Involvement initiative, which
has encouraged and supported the civic engagement of youth ages 14 to 18 since 2001.
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3. City of Indio Youth Task Force
a. Website: http://indioyouthtaskforce.org/board.html
b. Contact:
		
46800 Jackson Street
		
Indio, CA 92201
		
Phone: (760) 391-4035
		
E-mail: iytf@indioyouthtaskforce.org (Dave Ison, human services manager)
c. Summary:
	Established in 1994 by the Indio Police Department, the Indio Youth Task Force (IYTF)
represents a vibrant coalition of individuals and institutions working to improve long-term
outcomes for youth in their community by preventing youth violence and substance abuse.
IYTF brings together the City of Indio, community-based organizations, school districts,
local businesses, media, parents, law enforcement and religious organizations. The task force
provides mentoring programs for the children of incarcerated parents, mini-grants to youthserving organizations and scholarships to graduating high school students.
4. Multnomah County Commission on Children, Families and Community
a. Website: www.ourcommission.org
b. Contact:
		
421 S.W. Oak Street, Suite 200
		
Portland, OR 97204
		
Phone: (503) 988-4502
		
E-mail: joshua.l.todd@co.multnomah.or.us (Joshua Todd, director)
c. Summary:
	Representing both the City of Portland and Multnomah County, the Multnomah County
Commission on Children, Families and Community promotes policy, develops programs and
acquires resources to strengthen and support an inclusive, equitable community in which all
individuals can thrive. The Commission focuses on several key areas: positive youth development, economic security, foster care reduction and academic and life success for school-age
and early childhood. The positive youth development component encompasses a broad
range of opportunities for youth civic engagement, including the Youth Planner Program.
Through this program, youth are hired directly by various city and county agencies and the
Multnomah Youth Commission, a group of 13-21 year-olds who advise the city and county
governments and independently craft youth policy and programming.
5. San Francisco Youth Commission
a. Website: www.sfbos.org/index.aspx?page=5585
b. Contact:
		
City Hall, Room 345
		
One Dr. Carlton B. Goodlett Place
		
San Francisco, CA 94102
		
Phone: (415) 554-7112
		
E-mail: julia.sabory@sfgov.org (Julia Sabory, director)
c.	Summary:
Following a citywide vote in 1995, the San Francisco Youth Commission was incorporated into the city as an advisory body responsible for communicating the perspective
of San Francisco’s youth to the joint city-county government. The mayor and Board of
Supervisors appoint youth ages 12-23 to serve on the Commission as representatives of their
Supervisorial districts and city youth as a whole. The Commission is also supported by staff
members who assist with day-to-day operations and logistics, as well as skill development in
leadership and government processes.
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6. Boston Mayor’s Youth Council
a. Website: www.bostonyouthzone.com/myc
b. Contact:
		
One City Hall Plaza, Room 603
		
Boston, MA 02201
		
Phone: (617) 635-4490
		
E-mail: patty.mcmahon@cityofboston.gov (Patty McMahon, director)
c. Summary:
	Funded collaboratively by the City of Boston, the Boston Bar Association and Northeastern
University since its establishment in 1994, the Boston Mayor’s Youth Council (MYC)
empowers youth to act as advocates for themselves and their peers, identifying and representing the needs and desires of the youth community before city leadership. The Boston MYC
consists of 40 high school juniors and seniors selected from each of the city’s 12 neighborhoods to ensure that the council represents the diversity of youth in Boston. Council members are highly responsive to their peers, and conduct regular outreach to their neighbors and
local community organizations. At the same time, MYC staff encourage youth to explore the
full political course of their interests, connecting them with state legislators, U.S. Senators,
members of the White House, and other local, state and federal leaders.
7. Grand Rapids Our Community’s Children
a. Website: www.ci.grand-rapids.mi.us/index.pl?page_id=3501
b. Contact:
		
300 Monroe Avenue, N.W.
		
Grand Rapids, MI 49503
		
Phone: (616) 456-4353
		
E-mail: lheemstr@grcity.us (Lynn Heemstra, executive director)
c. Summary:
	Fulfilling the recommendations of a Child Well-Being Task Force, the city established Our
Community’s Children in 1998 as a partnership between the City of Grand Rapids, the
Grand Rapids Public School District and the community at large that would assess public
policies while advancing cross-sector collaborations for the success of children and families.
Our Community’s Children is home to the Mayor’s Youth Council, a group of 15 youth that
serves the multiple purposes of developing the participants’ civic knowledge and leadership
skills, bolstering a positive image of youth in the community and engaging youth in policy
decision-making processes. The Mayor’s Youth Council publishes an annual report, hosts a
regional youth summit and meets monthly with the mayor.
8. Hampton Coalition for Youth
a. Website: www.hampton.gov/foryouth
b. Contact:
		
22 Lincoln Street
		
Hampton, VA 23669
		
Phone: (757) 728-3280
		
E-mail: foryouth@hampton.gov (Cindy Carlson, director)
c.	Summary:
Formed in 1990 and now a department within local government, the Hampton Coalition for
Youth is the coordinating, planning and catalyst organization for youth issues in Hampton.
The department focuses on four major areas: coalition building around youth issues and policy development to protect the city’s investment in youth; promoting Developmental Assets
through a citywide Mobilization for Youth; supporting and enhancing a comprehensive system of youth civic engagement; and sponsoring the Hampton Youth Commission and youth
participation in government.
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Local & State Resources
9. The Oasis Center
a. Website: www.oasiscenter.org
b. Contact:
		
1704 Charlotte Avenue, Suite 200
		
Nashville, TN 37203
		
Phone: (615) 327-4455
		
E-mail: hcato@oasiscenter.org (Hal Cato, president and CEO)
c. Summary:
	Established in 1969, the Oasis Center serves as a hub for youth development programs and
services in Nashville. Through leadership training and volunteer service-learning projects, the
Center’s Teen Outreach Program (TOP) empowers youth to be proactive members of their
communities. Other civic engagement opportunities include Oasis Community IMPACT,
through which youth campaign for social justice in their communities and schools, and
Youth United, a peace-seeking collaboration of youth from high-violence neighborhoods and
schools. The Oasis Center is funded in part by state and local government agencies, national
charitable foundations and individual donations.
10. Alternatives Inc.
a. Website: www.altinc.org
b. Contact:
		
2021B Cunningham Drive, Suite #5
		
Hampton, VA 23666
		
Phone: (757) 838-2330
		
E-mail: kjohnson@altinc.org (Kathy Johnson, executive director)
c. Summary:
	Alternatives Inc., a nonprofit organization based in Hampton and Newport News, Va., provides both direct youth services at the local level, as well as youth development training to
other organizations and communities across the country. Alternatives, Inc., grounds its programs and training in the firm belief that artistic exploration and active civic engagement are
essential to creating a strong understanding of oneself and a real relationship with one’s community. The organization presents a multi-tiered theory of youth civic engagement, in which
youth encounter a spectrum of opportunities for participation, from community service to
shared leadership with adults.
11. Mikva Challenge
a. Website: www.mikvachallenge.org
b. Contact:
		
25 East Washington Street, Suite 820
		
Chicago, IL 60602-1708
		
Phone: (312) 863-6340
		
E-mail: inquiries@mikvachallenge.org (Brian Brady, executive director)
c. Summary:
	Inspired by former White House Counsel, Judge and U.S. Congressman Abner Mikva and
his wife Zoe’s passion for and lifetime commitment to civil service and political activism, the
Mikva Challenge provides Chicago’s low-income youth with expansive opportunities for civic
engagement and leadership development. Mobilizing youth around the motto “Democracy is
a verb,” the Mikva Challenge focuses on the key areas of youth policy-making, activism and
electoral participation. This nonprofit organization finances its work through a combination
of individual donations, fundraising events and grants from charitable foundations at the national and local level.
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12. Institute for Local Government
a. Website: www.ca-ilg.org
b. Contact:
		
1400 K Street, Suite 301
		
Sacramento, CA 95814
		
Phone: (916) 658-8208
		
E-mail: tamsler@ca-ilg.org (Terry Amsler, program director, Collaborative
Governance Initiative)
c. Summary:
	As the research and education affiliate of the California State Association of Counties and
the League of California Cities, the Institute for Local Government (ILG) gathers and disseminates information on challenges, best practices and innovations in local governance
through online publications and in-person training programs. ILG has conducted significant
study in the area of youth engagement, devoting special attention to youth councils — the
variety of forms they take in different communities, the qualities of a successful council and
the benefits to communities from establishing their own council. ILG receives funding from
individual donors, national foundations, corporations, local associations, and revenue from
publications, training programs and contracts.
13. Youth in Action
a. Website: www.youthinactionri.org
b. Contact:
		
672 Broad Street
		
Providence, RI 02907
		
Phone: (401) 751-4264
		
E-mail: adeola@youthinactionri.org (Adeola Oredola, executive director)
c. Summary:
	Located in Providence, R.I., Youth in Action is an innovative youth development organization governed and operated almost entirely by youth participants. Adult staff members
provide leadership training and continued support to youth as they conduct educational
outreach to other youth in the community, provide academic mentoring to their peers, and
identify, design and implement solutions to community-wide challenges. Youth raise funds
for these efforts by applying for grants, lobbying local and state officials and reaching out to
corporations and individual donors.
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National Resources
14. Youth Leadership Institute
a. Website: www.yli.org
b. Contact:
		
San Francisco Office
		
246 First Street, Suite 400
		
San Francisco, CA 94105
		
Phone: (415) 836-9160
		
E-mail: info@yli.org (Maureen Sedonaen, president and CEO)
c. Summary:
	In order to strengthen communities, the Youth Leadership Institute (YLI) facilitates the
creation of youth-adult partnerships while developing the leadership capacity of youth in
politics, philanthropy and substance abuse prevention. YLI takes a multifaceted approach,
offering its own community-based programs directly to youth, as well as providing training,
research and evaluation services to organizations and communities across the country. YLI receives its funding from a combination of sources: national charitable foundations, corporate
partners, local government agencies and individual donations.
15. Center for Youth Development and Policy Research, Academy for Educational Development
a. Website: http://cydpr.aed.org
b. Contact:
		
1825 Connecticut Ave., N.W.
		
Washington, DC 20009-4721
		
Phone: (202) 884-8000
		
E-mail: cyd@aed.org (Bonnie Politz, vice president and senior technical expert)
c. Summary:
	The Academy for Educational Development’s Center for Youth Development and Policy
Research supports local, state and national organizations and government agencies in their
efforts to initiate and enrich youth development infrastructure. Its primary issue areas are
community youth mapping, promising practices in afterschool, and transformational education. The Center receives funding from individual donations, government agencies such as
the U.S. Department of Labor and national charitable foundations.
16. Youth Innovation Fund
a. Website: www.theyouthfund.org
b. Contact:
		
100 Fifth Avenue, Eighth Floor
		
New York, NY 10011
		
Phone: (212) 367-4608
		
E-mail: jbynoe@aed.org (Jessica Bynoe, national coordinator)
c. Summary:
	An initiative of the National Service-Learning Partnership and Academy for Educational
Development, the Youth Innovation Fund provides funding to youth boards in eight different localities. These youth boards allocate mini-grants to other youth-led organizations that
incorporate service-learning into their civic engagement efforts. The Youth Innovation Fund
is made possible by support from the W.K. Kellogg Foundation.
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17. Youth on Board
a. Website: www.youthonboard.org
b. Contact:
		
58 Day Street
		
Somerville, MA 02144
		
Phone: (617) 741-1242
		
E-mail: info@youthonboard.org (Jenny Sazama, director and co-founder)
c. Summary:
	Since 1994, Youth on Board has served as an advocate for youth voice in government,
schools and nonprofit organizations by providing consultation and training to improve understanding and strengthen partnerships between youth and adults. Their assistance focuses
on the areas of policy development, youth organizing and activism, program and curriculum
development, involving young people in decision-making, improving school culture, strategic
development and coaching adult allies. Youth on Board is funded through a combination of
individual donations and grants from local and national charitable foundations.
18. Search Institute
a. Website: www.search-institute.org
b. Contact:
		
615 First Avenue N.E.
		
Minneapolis, MN 55413
		
Phone: (612) 376-8955
		
E-mail: si@search-institute.org (Nancy Tellett-Royce, senior consultant)
c. Summary:
	The Search Institute works to supply policymakers, parents and local organizations with the
knowledge and skills necessary to build strong, caring communities in which children can
grow and flourish. Backed by more than 50 years of research in the field of youth development, the Search Institute has identified 40 Developmental Assets needed for every child to
thrive at each stage in her life, from age three to 18. The work of the Search Institute is supported by grants from many national charitable foundations, as well as individual donations.
19. Forum for Youth Investment
a. Website: www.forumforyouthinvestment.org
b. Contact:
		
The Cady-Lee House
		
7064 Eastern Avenue, N.W.
		
Washington, DC 20012
		
Phone: (202) 207-3333
		
E-mail: thaddeus@forumfyi.org (Thaddeus Ferber, vice president)
c. Summary:
	The Forum for Youth Investment is a nonprofit organization that supports communities
and leaders in ensuring that all young people are Ready by 21®: ready for college, work and
life. The Forum works directly with both youth leaders and adults, empowering them with
research, peer networks and strategies to help them achieve positive youth development outcomes in their communities. The Forum is funded by private foundations, corporations, state
and local governments, nonprofits and individuals.
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20. The W.K. Kellogg Foundation
a. Website: www.wkkf.org
b. Contact:
		
One Michigan Avenue East
		
Battle Creek, MI 49017-4012
		
Phone: (269) 968-1611
		
E-mail: int@wkkf.org (Gregory Taylor, vice president for programs)
c. Summary:
	The W.K. Kellogg Foundation funds programs and organizations that work to strengthen
community infrastructure and support for children and families. Targeting populations in
Michigan, Mississippi and New Mexico, the Kellogg Foundation strives to build partnerships
and strengthen communities around three key elements: education and learning; food, health
and well-Being; and family economic security. In this work, the Kellogg Foundation is mindful of “Race and Place as Critical Factors in Children’s Success,” as well as the importance of
civic and philanthropic engagement within the communities they serve.
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Academic Resources
21. Barry Checkoway, University of Michigan
a. Website: www.ssw.umich.edu/about/profiles/profile-barrych.html
b. Contact:
		
University of Michigan
		
School of Social Work
		
Room 3840 SSWB
		
1080 South University
		
Ann Arbor, MI 48109
		
Phone: (734) 763-5960
		
E-mail: barrych@umich.edu
c. Summary:
	Dr. Barry Checkoway is a professor of social work and urban planning in the School of Social
Work at the University of Michigan. His research interests include increasing the involvement of diverse groups in community organization, social planning and neighborhood development; community-based research and evaluation; and the involvement of young people in
creating community change. Dr. Checkoway also leads the Michigan Youth and Community
Program, which facilitates youth organizing and community change, youth participation in
public policy, youth dialogues on race and ethnicity and community-based participatory research and evaluation in cities and neighborhoods across the country.
22. R. Shepherd Zeldin, University of Wisconsin
a. Website: www.sohe.wisc.edu/hdfs/faculty/shepherdzeldin.htm
b. Contact:
		
432 Human Ecology Building
		
1300 Linden Drive
		
Madison, WI 53706
		
Phone: (608) 263-2383
		
E-mail: rszeldin@wisc.edu
c. Summary:
	Dr. Shep Zeldin is a professor of human development in the School of Human Ecology at
the University of Wisconsin-Madison. Dr. Zeldin studies the effects of civic engagement and
afterschool programming on positive youth development; youth-adult partnerships around
community improvement, school reform and social justice; community-based research and
evaluation of youth programming and best practices; and training and consultation to national and state initiatives, policymakers and foundations. His research includes “Youth in
Decision-Making: A Study on the Impacts of Youth on Adults and Organizations.”
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23. Michael Baizerman, University of Minnesota
a. Website: www.cehd.umn.edu/ssw/about_ssw/faculty_staff/profiles/baizerman.asp
b. Contact:
		
School of Social Work
		
University of Minnesota
		
105 Peters Hall
		
1404 Gortner Avenue
		
Saint Paul, MN 55108
		
Phone: (612) 624-4912
		
E-mail: mbaizerm@umn.edu
c. Summary:
	Dr. Michael Baizerman is director of youth studies in the School of Social Work at the
University of Minnesota and co-author of the book “Becoming Citizens: Deepening the
Craft of Youth Civic Engagement.” His research interests include socio-cultural and geographic models of youth development; youth involvement models; youth work; youth policy;
and philosophical and human sciences understandings of the idea of “youth.”
24. Carmen Sirianni, Brandeis University
a. Website: www.brandeis.edu/departments/sociology/sirianni.html
b. Contact:
		
Pearlman 210
		
Brandeis University
		
415 South Street
		
Waltham, MA 02453
		
Phone: (781) 736-2652
		
E-mail: sirianni@brandeis.edu
c. Summary:
	Dr. Carmen Sirianni holds the Morris Hillquit Chair in Labor and Social Thought and
is professor of sociology and public policy, with a joint appointment at the Heller School
for Social Policy and Management and its Center for Youth and Communities at Brandeis
University. His research interests include civic innovation and public policy, collaborative
and network governance, community organizing and civic associations and youth civic engagement, among others. Additionally, Dr. Sirianni serves as the Youth Civic Engagement
research director for the Pew Charitable Trusts’ Youth Civic Engagement Project and is on
the advisory board for the Center for Information and Research on Civic Learning and
Engagement (CIRCLE). His most recent publication, “Investing in Democracy: Engaging
Citizens in Collaborative Governance,” showcases Hampton, Va., as a model local youth civic
engagement effort.
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